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BUSINESS AND REGULATION 





Since the passage of the act creating a Fed- 
eral Trade Commission for the regulation of 
interstate trade we have heard much to the effect 
that sentiment among business men is favorable to 
such regulation, or at least that it is not op- 
posed to it, and that it is sensible of many 
benefits that will result. The present attitude 
of the railroads toward the Interstate Commerce 
Commission is cited as indicative of the attitude 
of business toward the new legislation. Our ob- 
servation is that business, for the most part, is 
not only suspicious and fearful of the effects of 
the new trade legislation, but that it is actually 
antagonistic to it. We do not dispute the state- 
ment that sentiment among the railroads is now 
largely favorable to the Interstate Commerce 
Commission, and the fact that this feeling is as 
it is, may justify the prediction that business will 
come to feel the same way about the Federal 
Trade Commission, especially if that commission 
acts wisely and conservatively, but that this feel- 
ing is at hand we deny. We find it much the 
same as was the feeling among the railroads 
when the interstate commerce legislation was 
first enacted and the Commission was inaugu- 
tated. Indeed, we go farther and say that the 
new trade legislation has, in the general condo- 
lence of business interests with each other, caused 

revival, in a measure, of feeling among the 
carriers antagonistic to the Interstate Commerce 
Commission. 


‘f any one doubts that this is the sentiment 
he might have been convinced if he had attended 
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the recent annual dinner of the Traffic Club of 
Chicago. Speeches were made by President 
Sproule of the Southern Pacific and Colonel Bope, 
vice-president of the Carnegie Steel Company, 
and a letter was read from James J, Hill. These 
men were allowed to speak on ‘any subject they 
chose, and there was no collusion or agreement 
among them. And yet it so happened that all of 
them spoke emphatically and vigorously of the 
oppression of business—not only of the railroads, 
but of all business—and all used the Federal 
Trade Commission act and the Clayton anti-trust 
law as examples of this oppression and over- 
regulation. Mr. Sproule was especially vigorous 
in his language, and his remarks serve to illus- 
trate what we have spoken of as a revival of the 
antagonism to the interstate commerce act, and 
the general atmosphere—he called it “the atmos- 
phere of attack”—in which the railroads live. 
Over-regulation, he said, was stifling develop- 
ment and crippling service. Colonel Bope said 
he found it difficult to speak with patience of re- 
cent legislation directed at business, and perhaps 
it was his impatience that led to the rather fool- 
ish suggestion that there be one more govern- 
ment commission whose .duty it should be to 
pass on proposed legislation, as to its legality and 
commercial necessity, recommending for passage 
that which was wise and killing that which was 
unwise. Mr. Hill characterized the Clayton law 
in some of its provisions as ridiculous and in- 
iquitous. The business man, he pointed out, has 
to take his chances on what will be done by an 
unknown commission under untried legislation. 


Now comes President Clause of the Pittsburgh 
Plate Glass Company, in a speech at the dinner 
this week of the Traffic Club of Pittsburgh. He, 
too, finds the new legislation dangerous, and he 
says so in no doubtful terms. The question he 
asks is whether it is wise to attempt to control 
commerce in the same way that control is exer- 
cised over the railroads. The conditions are not 
parallel, he says, for the reason that the rail- 
roads are quasi-public in character, whereas all 
recognize that our industries must remain private 
if we are to keep off the rocks of socialism. The 
building of our railroads, he points out, is largely 
completed, so far as the construction of compet- 
ing lines is concerned, whereas in any other industry 
the present demand is for new and greater com- 
petition. The railroads do not create commerce 
—they are simply carriers. But the new com- 
mission will be dealing with the sources of com- 
merce. He says that to-day no group of men 
could be induced to invest capital in the build- 
ing of a competing trunk line, knowing all the 








478 THE TRAFFIC WORLD 






risks they took, and that conditions created by 
the Interstate Commerce Commission would per- 
mit them in the end to earn a mere five or six 
per cent. If these conditions had always existed, 
he asks, does any one suppose that our railroads 
would ever have been built by private enter- 
prise? It is, therefore, he argues, a matter of 
good fortune that the Interstate Commerce Com- 
mission and existing restrictive conditions were 
not created until the rail transportation facilities 
of the country had been largely provided for. 
He finds it easy, then, to conclude that it would 
be a fatal mistake to restrict undeveloped indus- 
tries in the same way that we are restricting our 
railways. And he finds there is danger in the 
fact that the new commission may not choose 
to act wisely and has the power to act un- 
wisely. 

And these are not the only ones. Others have 
spoken along the same lines and to the same pur- 
pose, and still others will probably speak. Many 
who. are not called on to speak in public, but 
who, nevertheless, are capable of thinking and of 
expressing their ideas in private, entertain the 
same fears. It is only natural that business 
should feel so, for it must at least be admitted 
that, however beneficent the intent behind these 
new laws, and however much of-good is possible 
under them, there is always the possibility of un- 
wise action through mistaken zeal and enthusias- 
tic theories that will cripple business and destroy 
initiative. And in any case business must hesi- 
tate and look askance until it is certain what 
kind of men constitute the commission and what 
its course is to be. It is quite likely that in time 
the commission will be recognized as a force for 
good. How long that time will be depends 
largely on the commission itself. But to say that 
the business world is to-day pleased or satisfied 
would be far from the truth. Hopeful is the 
strongest word that could possibly be used. 


CLIFFORD THORNE AND INTERSTATE 
RATES 





We print elsewhere in this issue a communi- 
cation from Clifford Thorne, chairman of the 
lowa commission, whose attitude in the matter of 
interstate rates we have criticized editorially. To 
these editorials he replies in the letter referred 
to. We are glad to print it, because we desire 
to be fair. If it convinces any of our readers 
that he is right and we are wrong, we shall 
have no regrets, for all we are after is justice, 
notwithstanding some of Mr. Thorne’s insinua- 
tions. 

As to Mr. Thorne’s legal right to appear be- 
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fore the Interstate Commerce Commission, we 
have expressed our opinion and have quoted the 
law. Mr. Thorne now presents his opinion and 
his construction of the law. Our readers are 
perfectly capable of choosing. But, as we have 
said before, we do not particularly care what 
the law is, and the fact—if it be a fact—that the 
law authorizes or does not prohibit Mr. Thorne’s 
activities in this direction does not alter our 
opinion as to proprieties. Mr. Thorne agrees 
with us that the legal question is secondary. 

As to this question of propriety, Mr. Thorne 
takes the view that it is the business of the state 
commission to present the side of the public in 
a case involving increases in rates. “Who is 
there to take the public’s side?” he asks. We 
should say that it was the business of the ship- 
pers affected by the proposed increases in rates 
and the commercial bodies organized for the pur- 
pose of protecting the commercial rights of citi- 
zens to make this fight, and we should also say 
that Mr. Thorne has a wrong conception of what 
constitutes his public when he excludes from it 
the railroads and arrays them on one side and 
the public, as represented by the state commis- 
sions, on the other. The railroads are a part of 
the public. It is true that they would probably 
take more than they should if some one or some 
thing did not prevent, but in the matter of inter- 
state rates the Interstate Commerce Commission 
is there to see justice done, and any shipper or 
citizen affected has the right to voice his pro- 
test. In the matter of state rates the state com- 
mission certainly represents neither railroad nor 


shipper. It acts as the judge there, as Mr. 
Thorne admits. How does he answer his own 
question, “Who is there to take the public’s 


side” when the matter is one of intrastate rates? 
It seems to us that there is no more propriety 
in Clifford Thorne or any other state commis- 
sioner prosecuting the side of the shipper before 
the Interstate Commerce Commission than there 
would be in a member of the federal commission 
acting in the same capacity before a state com- 
mission. We are not speaking now of law, but 
of the proprieties. 

As to the other point we made—that, no mat- 
ter what else may be proper or legal, it is not 
proper for a member of a state commission rep- 
resenting the public to act also as the paid at- 
torney for shipping interests—Mr. Thorne is not 
very convincing. He says there is nothing in the 
law barring him from engaging in private prac- 
tice before any court or commission. We have 
not said there was, but we do say that a sense 
of propriety should prevent his appearing as 4 

(Continued on page 522) 
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CURRENT TOPICS IN WASHINGTON 


In the Matter of Confiscation.—; 
Unless attorneys for railroads believe 
diversity of decisions and uncertainty 
are more desirable than uniformity 
and certainty, it is assumed that the 
decision of the special court at Chi- 
cago in the Duluth & Northern Min- 
nesota case will bring an end to 
litigation on the almost pro forma 
allegation that a given order of the 
Commission results in the confiscation 
of the carrier’s property. That decision amounts to a 
clear rule that if a railroad company has any facts bear- 
ing on the question as to whether a rate is too low, the 
Commission is the body, not the courts, to the attention 
of which they should be brought. Judges Kohlsaat, Landis 
and Geiger recognized the clear fact that, notwithstand- 
ing the allegation of confiscation, testimony brought un- 
der that declaration would address itself to the reason- 
ableness of the rates under consideration. There is no 
way to get rid of such a conclusion. If the income from 
a rate or a set of rates is so low that the railroad com- 
pany cannot live, the Commission has the power and it is 
its duty to allow the carrier to raise it for them. If the 
facts are not sufficiently heavy to convince the Commis- 
sion that it should modify its order, then it is time to 
bring them to the attention of a court of equity. Inas- 
much as there is no clear definition of what constitutes 
confiscation, that method of procedure May not be ex- 
ceptionally satisfactory, but, apparently, it is the only 
one that can be followed. In view of the decisions in a 
majority of cases since last November, there is little or 
no danger that the Commission will strangle the rail- 
roads by insisting upon the maintenance of unreason- 
ably low rates. Rather, it has been suggested by those 
who have commented on the situation, shippers should 
be active to see that the Commission does not show too 
much tenderness of heart toward the carriers. 











The Use of Terminals.—When the Supreme Court, on 
one day, hands down decisions in important cases, as 
it did on February 23, the wonder is whether there are 
any more questions arising under the Act to regulate 
commerce remaining to be disposed of. There was the 
Meeker case. It settles the question as to the value of 
a reparation order and incidentally notifies attorneys 
that they must look to their clients for fees for work 
done before the Commission rather than to the courts. 
Then there was the New Castle switching case. It settles, 
for the time being at least, that common carriers who 
may be affiliated or operated in close harmony may not 
open their terminals to each other without at the same 
time opening them to carriers that are not so affiliated or 
in harmony. The reservation “for the time being” is 
put in by many of those who have discussed that matter 
for the reason that sooner or later a case will arise in 
which the road. seeking reciprocal switching will be one 
built from a point near one large city to a point near 
another large city, demanding access to the terminals 
of the established roads at both ends of its line. Under 
the rulings of the Commission and the courts, there is 
precious little left of that part of the law which, to an 
ordinary reader, appears to guarantee to a road the use 
of its ‘own terminals for its own purposes. It would 
seem natural to a layman that the time must come soon, 
either when the road without terminals will have to pay 
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a switching charge a good deal higher than the charge 
one railroad makes against another under the reciprocal 
arrangements now in existence. It is only beating the 
devil around the bush to say that an old established 
road did not pay as much for its terminals as it now 
values them at. If every carrier is to be allowed to 
use them, the time will come when the older road will 
have to extend them, and then, by reason of the business 
offered by the line-haul road that has no terminals, the 
“unearned increment” will disappear at an amazing rate. 





The Unearned Increment.—That unearned increment 


. thing shortly will become as familiar a figure of intangi- 


bility as “free services.” There will soon have to be 
public hearings with regard to valuation. While the 
single-taxers profess to abhor the system of taxation 
which places a burden upon improvements that are the 
result of man’s labor, the tax on land is just as much 
of a tax on the activities of the holder of the land as 
is a tax upon the house on the land. No single-taxer 
would think of proposing that the tax on land should 
be so much per acre regardless of its location. He grades 
the amount of the tax upon the use to which the land 
is put. The lands occupied by the tracks of a railroad 
company are no better per se than any other lands, yet 
the single-taxer who proposed to tax the lands in the 
right-of-way of the Pennsylvania Railroad Co. no higher 
than the land of the poorest farmer along that right-of- 
way would be hanged by the other single-taxers. That 
part of a railroad rate that may have been made neces- 
sary by “water” in the stock is the tax which the com- 
munity pays upon the activity, of the men who promoted 
the railroad. If the government built the roads, the 
promoters’ profits would probabty not be so great, but 
the cost would be just the same, because, as a rule, the 
government hires two men to do the work that could be 
done by one, and then pays each of the two more than 
a private employer would pay the one who could do 
the work. 





The Seaman’s Bill—Now that President Wilson has 
signed the LaFollette seaman’s bill, it may be announced 
that the Commission will have to give consideration to 
the question as to whether the higher cost of operating 
American ships, caused by that legislation, will be a 
factor in the justification the carriers have to offer for 
the increases in lake-and-rail rates proposed for March 
20. There was unending dispute in Congress, during the 
pendency of the bill, as to how much the requirements 
of that bill will add to the cost of operating lake and 
ocean boats that join in lake-and-rail and ocean-and-rail 
rates. Shipowners all along contended that the additions 
to the cost of operation will be large enough to wipe out 
a considerable part of the profit now made by some of 
the lake lines. The bill releases sailors from the obliga- 
tions of contracts entered into in a foreign country; 
that is to say, that if a Canadian lake vessel puts into 
an American port, her sailors can desert, sue in the 
American courts and recover wages even if advances 
were made on the wages in consideration of the sailor 
signing the articles agreeing to serve for the round trip. 
In that way, the lawmakers expected to equalize rates 
of pay for seamen entering or leaving American ports, 
regardless of the flag the particular ship happened to be 
carrying. If the bill does all its opponents say it will 
then the Canadian competitors of the lake-and-rail lines 
will not be able to exercise any advantage over the 
all-American rail-and-lake lines. A. E. H, 
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MAXIMUM RATES PRESCRIBED 


CASE NO. 6337 (33 I. C. C., 122-125) 
COFFEYVILLE MERCANTILE CO. ET AL. VS. MIS- 
SOURI, KANSAS & TEXAS RAILWAY CO. ET AL. 


Submitted May 10, 1914. Decided Jan. 30, 1915. 

Rates on classes and certain commodities to Coffeyville and 
Independence, Kan., from St. Louis, Mo., and points taking 
the same rates, or rates based thereon; from Chicago, 
Peoria and other points taking the Chicago rates, and from 
points east of the Indiana-Illinois state line made by com- 
bination on St. Louis; found to be unreasonable and un- 
justly discriminatory. Reasonable maximum rates pre- 
scribed. Reparation denied. 

W. H. Hogueland and T. S. Salathiel for complainants. 

J. M. Bryson, C. S. Burg and W. W. Miller for Mis- 
souri, Kansas & Texas Railway Co. 

T. J. Norton, A. A. Hurd and R. G. Merrick for Atchi- 
son, Topeka & Santa Fe Railway Co. 

M. L. Clardy, F. G. Wright, H. G. Herbel and D. R. 


Lincoln for Missouri Pacific Railway Co. 


Report of the Commission. 


HALL, Commissioner: 

This complaint attacks as unjust, unreasonable and 
unduly discriminatory defendants’ rates to Coffeyville and 
Independence, Kan., on classes and certain commodities 
from St. Louis, Mo., and points taking the same rates; 
from Chicago and Peoria, Ill., and points taking the same 
rates, and rates from points east of the Indiana-Illinois 
state line made by combination of the rates to St. Louis 
and the rates beyond. Reparation is asked on shipments 
alleged to have moved under the rates complained of. 

Complainants are wholesale and jobbing merchants, 
two of them engaged in business at Coffeyville and one 
at Independence. These cities, located in southeastern 
Kansas, have populations of about 18,000 and 12,000, re- 
spectively, and contain a considerable number of mer- 
cantile houses. In the jobbing business they are in com- 
petition with Chanute, Parson, Pittsburg and Fort Scott, 
Kan., and Kansas City, Mo. The rate relation is as 
follows: 


CLASS RATES, IN CENTS PER 100 POUNDS, AND SHORT- 
LINE DISTANCES, IN MILES, FROM ST. LOUIS, MO. 


To— 1 2 3 4 5 Miles. 
Coffeyville ......... 98.5 82 67 50 36 418 
Independence ....... 99 81 67 50 36 414 
Oe eee is cictes 66 55 40 32 406 
PE ee eee 85 66 55 40 32 387 
EE Ses cook oe 74 64 50 40 28 347 
OS OS aaa 74 61 45 32 27 338 
TEE GE sas ccess 60 45 35 27 22 277 

To— A B Cc D E Miles. 
COROT WIS oc cc ccewes 44 35 27 23 18 418 
Independence ....... 44 35 26 23 18 414 
SENS |. 0 4 wandonge'ed 35.5 27.5 21.5 17 15 406 
EN, | i Gaiwsie és 00" 35.5 27.5 21.5 17 15 387 
CO FEET 33 27.5 21.5 17 15 347 
Wort Scott ........... 30.6 25 20 15 13 338 
memes City ..: cee. 24.5 19.5 17 13.5 11 277 
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On a few commodities the rates to Coffeyville, Inde- 
pendence, Chanute, Parsons, Pittsburg and Fort Scott 
are the same, but otherwise the relation of the rates on 
commodities is similar to that on classes. 

In respect of many classes and commodities, the per- 
centage, based on first class, of the lower classes and 
the commodities specified in the complaint is higher in 
the rates to Coffeyville and Independence than in the 
rates to the competing points named. The Coffeyville and 
Independence rates are also relatively higher than the 
rates to such competing points when measured by either 
the ton-mile or car-mile revenue basis. 

The carriers seek to explain this relative difference 
as a rate development. This started from Joplin, Mo., 
to which point a first class rate of 74 cents per 100 pounds 
was in effect from St. Louis. That rate was then ap- 
plied to Pittsburg and Girard, Kan., on the theory that 
they were intermediate points between St. Louis and 
Joplin on the Kansas City Southern and St. Louis & San 
Francisco routes, respectively. The record does not show 
why this 74-cent rate scale was applied to Fort Scott. 
Then the rate to Walnut, Kan., on the line of the Atchison, 
Topeka & Santa Fe Railway, was made by combination 
on Girard, and this combination was observed by the 
Santa Fe as the maximum at Chanute, the latter being 
intermediate to Walnut. Thereafter, the Missouri, Kan- 
sas & Texas Railway met the Santa Fe’s rate at Chanute, 
and as Parsons was intermediate to Chanute, on the line 
of the Missouri, Kansas & Texas, the rate to Chanute 
became the maximum at Parsons. 

The rates to Joplin from St. Louis are lower than 
the rates from Memphis, and are also lower than the 
intrastate mileage schedule in Missouri. Presumably, 
therefore, the rates to Joplin were voluntarily fixed by 
the carriers. The foregoing table shows that the St. Louis 
rates to Chanute and Parsons are on a basis of 85 cents, 
first class, and to Pittsburg and Joplin on a basis of 74 
cents, first class. Prior to 1904, Joplin and Pittsburg were 
on the 85-cent basis, the reduction occurring March 1, 
1904. The Joplin and Pittsburg basis is in force at Girard, 
lv miles northwest of Pittsburg, but Walnut, 8 miles 
northwest of Girard, retains the 85-cent scale. 


Defendants rely mainly upon the opinion of this Com- 
mission in State of Kansas vs. A., T. & S. F. Ry. Co., 27 
I. C. C., 673 (The Traffic World, July 26, 1913, p. 209). 
In that case we considered the rates to the state of Kansas 
as a whole, and the relationship of the rates between Cof- 
feyville and Independence and the other cities named herein 


. was not directly involved. The Kansas lines subsequently 


adjusted their rates from the points of origin here con- 
cerned into Kansas in accordance with our views in this 
State of Kansas case, supra, and thereafter we dismissed 
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Fort Scott’s complaint. Fort Scott Industrial Assn. vs. 
Sst. L. & S. F. R. R. Co., 29 I. C. C., 629 (The Traffic World, 
March 28, 1914, p. 607). 

This record discloses no marked difference in trans- 
portation conditions affecting the complaining cities, on 
the one hand, and Chanute, Parsons, Pittsburg and Fort 
Scott, on the other, and we find them to be substantially 
similar. It is, of course, conceded that where the short- 
line carrier makes a rate other carriers must meet that 
rate if they are to participate in the traffic. The sway of 
such competition is none the less because the rate made 
by the short line is lower than the rate permitted by a 
state commission for the same haul. But it is also true 
that where, as here, the carriers themselves have estab- 
lished that rate to points which, in relation to other points, 





















































od such as Coffeyville and Independence, are similarly situ- 
a ated and competitive, such rate can hardly be deemed 
unreasonably low, and should be considered in determin- 
ber: ing whether the rates to Coffeyville and Independence are 
aod unreasonably high. 
; to There is here no evidence showing that the rates to 
the Chanute, Parsons and Pittsburg are too low. Furthermore, 
and while Chanute, Parsons, Pittsburg and Fort Scott are all 
the less distant from St. Louis than are Coffeyville and Inde- 
oe pendence, they enjoy rates which yield lower per ton-mile 
revenues than are produced by the Coffeyville and Inde- 
— pendence rates here in issue. This is contrary to the 
Mo. usual and recognized rule. 
nds Complainants present exhaustive showing and argu- 
ap- ment with relation to the ton-mile earnings under the 
hat rates to Coffeyville and‘ Independence and to the com- 
and peting points. This showing, while of itself not conclu- 
San sive, strongly supports the allegations of complainants. 
10W Neither ton-mile earnings nor distance can be accepted as 
ott. the sole measure of reasonable or non-discriminatory 
30n, rate adjustments; but, where other considerations are 
tion so substantially similar, these factors are entitled to great 
the weight. 
ing We find from all the facts of record that the de- 
an- fendants’ class rates, and rates on the commodities here- 
ute, inafter named, to Coffeyville and Independence from St. 
line Louis and points taking the same rates are unreasonable 
ute and unjustly discriminatory to the extent that they exceed 
the present rates to Chanute and Parsons by more than 
han the following, in cents per 100 pounds: 
the ii eos a, tee '_ £99 4°) “a = C.. BF 
bly, PUNGROMMAE  ooicceedicaess eS 2 Se Boers oe wis 
by COMMODITIES (IN CARLOAD LOTS, SUBJECT TO THE 
: PRESENT MINIMUM WEIGHTS): 
ous Differential. 
ats, Rene sada? oo reese verre ee een iey eo 
r 74 COM oF ohca shoe SEAS SOEs Seb ee ee Fa ee ese eee Oana aeaee 2 
yere Reach eat ene ae ee eee 
: = We I ba oi.a.e each oc cane so os 49sec espe ebeseese spew aden 1 
ard, FOR TE okaic 0 co odie oe che bb seb es wha Cwde heed te tees bae 1 
‘iles We also find that the rates from Chicago, Peoria, and 
points taking the same rates should be the present dif- 
ferentials over the rates here established from St. Louis. 
." The record-.shows no sufficient reason for the estab- 
: lishment of specific proportional rates less than the rates 
nee from St. Louis proper which are hereby prescribed as 
ak rates from St. Louis on traffic originating on or east of 
Co ; the Indiana-Illinois state line; nor is there sufficient evi- 
oe dence for us to prescribe a relation between the rates 
— to complainant cities and those to Oklahoma towns dif- 
am ferent from that which results from the rates prescribed 
me above. Springfield Traffic Bureau vs. St. L. & S. F. R. R. 





Co. 29 I. C. C., 606 (The Traffic World, March 21, 1914, p. 
571); Indianapolis Freight Bureau vs. C., C., C. & St. L. 
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Ry. Co., 23 I. C. C.; 191 (The Traffic World, April 27, 1912, 
p. 825). 

12 Ollowing the principles announced in Anadarko Cot- 
ton Oil Co. vs. A., T. & S. F. Ry. Co., 20 I. C. C., 43 (The 
Traffic World, Jan. 14, 1911, p. 70), no reparation will be 
awarded. 

An order will be entered requiring the defendants to 
revise their rates as herein prescribed. 

CLEMENTS and DANIELS, Commissioners, dissent. 





ORDER. 


This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the above-named defendants, ac- 
cording as they participate in the transportation, be, and 
they are hereby, notified and required to cease and de- 
sist, on or before April 15, 1915, and thereafter to abstain, 
from charging, demanding, collecting or receiving their 
present rates for the transportation of articles included 
in the’ Western Classification under classes 1, 2, 3, 4, 5, 
A, B, C, D and E, and for the transportation in carload 
lots of beans, canned goods, coffee, syrup, starch, wrap- 
ping paper, or paper bags, from St. Louis, Mo., from points 
taking the same rates, or from points taking rates basing 
thereon, to Co.ieyville and Independence, Kan., which 
said rates have been found in said report to be unjust 
and unreasonable and to subject Coffeyville and Inde- 
pendence to undue prejudice and disadvantage as com- 
pared with the rates on similar articles from such points 
of origin to competing points in Kansas. 

It is further ordered, That said defendants, according 
as they participate in the transportation, be, and they 
are hereby, notified and required to establish, on or before 
April 15, 1915, upon notice to the Interstate Commerce 
Commission and to the general public by not less than 
five days’ filing and posting in the manner prescribed in 
section 6 of the Act to regulate commerce and thereafter 
to maintain and apply to the transportation of the articles 
and commodities referred to in the preceding paragraph, 
rates from St. Louis, Mo., and points taking the same 
rates, to Coffeyville and Independence, Kan., which shall 
not exceed the present rates from such points of origin 
to Chanute and Parsons, Kan., by more than the following 
differentials, in cents per 100 pounds: 


CO wiitd uit. od dirs ceaeane . 2 ae ae SR 2 aa Se 
PS. 6x 054d stcctaws 5 4 4 4 2 3 3 2.5 2 2 


COMMODITIES (IN CARLOAD LOTS, SUBJECT TO THE 
PRESENT MINIMUM WEIGHTS): 





Differential. 


ND iki cicens cde tains osebes st be CDs aRa ea aes emer 2 
CN. MIS sido Wsid'n og 6 Oks 4440 1S So CE TAG ic  OUSERE DED WA DBR HD 2 
NINES ¢ pici:iacpuusirnse an: ae'h sae vk 66-0 b 1a Raa gO ie aa eked pine o ead eG cebu kia 2 
ES aifa dbo kn6 8s cee 0iShess kee ae aes Uae se sewed CoP enon sana 1 
EE EL TOC Oe ee ee Le ee 1 
ee NN I 5 ag ash 00 Sacer bh mew be kpc agh pV OO MAIN ie alts Oe 1 


Paper bags 

It is further ordered, That said defendants, according 
as they participate in the transportation, be, and they 
are hereby, notified and required to establish, on or be- 
fore April 15, 1915, upon notice to the Interstate Com- 
merce Commission and to the general public by not less 
than five days’ filing and posting in the manner pre- 
scribed in section 6 of the Act to regulate commerce and 
thereafter to maintain and apply to the transportation 
of the articles and commodities hereinbefore referred to 
from Chicago and Peoria, Ill., and points taking the same 
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rates, and from points on or east of the Indiana-Illinois 
state line from which rates are made by combination 
of the rates to St. Louis and the rates beyond, to Coffey- 
ville and Independence, Kan., rates higher than the rates 
herein prescribed from St. Louis, Mo., by not more than 
the differentials to St. Louis, Mo., now in effect. 

And it is further ordered, That this order shall con- 
tinue in force for a period of not less than two years 
from the date when it shall take effect. 


REFRIGERATION CHARGE REASONABLE 


CASE NO. 6803 (33 I. C. C. 126-127) 
G. W. HUME CO. ET AL. VS. SOUTHERN PACIFIC 
CO. ET AL. 


Submitted Aug. 30, 1914. Decided Feb. 2, 1915. 
Refrigeration charge of $70 per car in connection with the 
transportation of salted or pickled fish in carloads from San 

Francisco and other points in California to New York, N. 

Y., and other eastern points, found not to be unreasonable. 

Complaint dismissed. 

C. D. Dudley for complainants. 

G. D. Squires for Southern Pacific Co., Pacific Fruit 
Express Co, Union Pacific Railroad Co., and New York, 
New Haven & Hartford Railroad Co. 

P. P. Hastings for Atchison, Topeka & Santa Fe Rail- 


way Co. and Santa Fe Refrigerator Dispatch Co, 
Report of the Commission. 


HARLAN, Chairman: 

The rate on salted or pickled fish in carloads from San 
Francisco and other points in the state of California to 
New York City and other eastern destinations is $1 per 
100 pounds when under refrigeration and 85 cents per 100 
pounds when not under refrigeration. Both rates have 
been in effect for a number of years. In practice the latter 
rate is applied only on fish which have been dry cured or 
so heavily salted as not to require refrigeration, and 
charges are assessed on the basis of a minimum weight 
of 40,000 pounds. The $1 rate applies on fish known to 
the trade as “mild cured,’ which can be shipped with 
safety only under refrigeration; the minimum weight ap- 
plicable to such shipments is 30,000 pounds. In addition 
to the freight rate there is a charge for refrigeration of 
$70 per car, which charge is based on a minimum weight 
of 50,000 pounds; proportionately higher charges are 
assessed for any weight in excess of this amount. The 
complainants, who are wholesale dealers in fish with offices 
at San Francisco, allege that the refrigeration charge is 
unreasonable in that it exceeds $45; and this contention is 
based upon the theory that the higher rate of $1 was in- 
tended to cover the refrigeration cost. 

It is shown of record that the circumstances and con- 
ditions surrounding the transportation of the two kinds 
of fish are materially different. Ordinary box cars may be, 
and indeed generally are, used in the transportation of the 


dried fish; the mild-cured product must be shipped in a_ 


refrigerator car, which weighs more than the ordinary 
box car; in addition to the added weight there is the weight 
of the ice in the bunkers, which is said to average in excess 
of 10,000 pounds per car. Most of the shipments involved 
in this complaint move in cars furnished by the Pacific 
Fruit Express and Santa Fe Refrigerator, Dispatch, for the 
use of which cars the defendant carriers pay a rental of 
three-fourths of a cent per mile. The dry cured and heavily 
salted varieties of fish may readily be transported by sea- 
going vessels, while water competition does not enter into 
the transportation of the mild-cured fish. 

The cost of refrigeration is computed by the complain- 
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ants at $42 per car; their estimates, however, make no 
allowance for the added weight of the ice in the bunkers 
or for supervision of the shipments in transit. Based on 
the estimated cost of refrigeration as applied to citrus 
fruits from California points to Chicago shown in Arling- 
ton Heights Fruit Exchange vs. S. P. Co., 20 I. C. C., 106 
(The Traffic World, Feb. 25, 1911, p. 282), the average 
refrigeration cost on shipments of fish is estimated by 
defendants as follows: 


Average cost of hauling 10,186 pounds of ice for average 
distance of 3,316 miles, at $6 per tom ....cccccccccccccees $3 
AVETOROS COBL GCF 166 COMBUNIOE ©. 0666. tec vccasesecsdseces 
AVORRRS CORL OF BUMOEVIGION a o.cik ss cea ols cc ccceds owns sores 
AVOFORS COBL OF TODRITE LO DURROTH. «ook oc cccccncwcecvicsvas 


NS DOM COU WOE COR a oko cc cick esi ccnpeneccsosenes 

Neither the cost of hauling the average weight of ice, 
nor the cost of the ice consumed, nor the charge for super- 
vision was shown to be unreasonable. The latter estimate 
covers only supervision by the company furnishing the 
refrigerator cars and includes no service by the rail car- 
riers. In the case cited the cost of repairs to the bunkers 
was found to be approximately $5 per car. The earnings 
of the carriers are less under the $1 rate with a minimum 
weight of 39,000 pounds than under the 85-cent rate with 
a minimum weight of 40,000 pounds. The refrigeration 
charge on deciduous fruits from California points to eastern 
destinations is $85 per car of 26,000 pounds; on shipments 
of greater weight proportionately higher charges are 
assessed. 

Upon the facts shown of record we are of the opinion, 
and so find, that the refrigeration charge in question is 
not unreasonable. The complaint must be dismissed, and 
an order will be entered accordingly. 


NOT A PROPER TRANSIT CHARGE 


CASE NO. 6506 (33 I. C. €., 133-144) 
MIXED CAR DEALERS’ ASSOCIATION VS. DELAWARE, 
LACKAWANNA & WESTERN RAILROAD CO. ET 
AL. 
CASE NO. 6506 (SUB-NO. 1) 
HUSTED MILLING CO. VS. NEW YORK, CHICAGO & 
ST. LOUIS RAILROAD CO. 
CASE NO. 6506 (SUB-NO. 2) 
H-O CO. VS. LAKE SHORE & MICHIGAN SOUTHERN 
RAILWAY CO. ET AL. 
CASE NO. 6506 (SUB-NO. 3) 
BUFFALO CEREAL CO. VS. LAKE SHORE & MICHI- 
GAN SOUTHERN RAILWAY CO. ET AL. 
Submitted Oct. 10, 1914. Decided Feb. 8, 1915. 


On complaint that defendants’ transit charges on grain milled 
in transit at points in the states of New York and Penn- 
sylvania are unreasonable and unlawful, and the transit 
rules unjust and unreasonable; Held: 

. That the application of the through rate on grain products 
or by-products from point of origin to ultimate destination 
on grain milled in transit is not unlawful if properly pub- 
lished, and does not result in unreasonable charges. 

2. That the service performed in transporting the grain prod- 
ucts or by-products from the transit house is a transporta- 
tion service for which a rate should be named in a tariff 
and which should be shown on the outbilling; and that it is 
unlawful to publish a transportation charge in the guise of 
a transit charge. 

3. That rules with respect to policing transit should be uniform, 
and defendants shoul see to it that they adopt and apply 
rules which do not result in discrimination between transit 
users, and at the same time do not permit of forbidden sub- 
stitution. J 

. That under tariff authority therefor and proper policing 
thereof which will maintain the through rates the de- 
fendants may permit grain to arrive at a transit house 
over the line of one carrier and the product to be for- 
warded by another carrier, but this is something that may 
not be required under the limitation in the fifteenth section 
of the act, respecting through routes and joint rates. : 

. That the transit charge of 14c per 100 pounds on local grain 
and ex-lake grain charged ‘at f. 0. b. rates from Buffalo, 
N. Y., is not unreasonable. 

;. Reparation denied. 
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Sims, Godman & Welch for complainants. 
J. E. MacLean for Delaware & Hudson Co. 
T. H. Burgess for Erie Railroad Co. 
E. S. Ballard for New York Central lines. 
J. L. Seager for Delaware, Lackawanna & Western 
Railroad Co. 
R. W. Barrett for Lehigh Valley Railroad Co. 


Keport of the Commission. 
CLARK, Commissioner: 

The proceeding in No. 6506 is brought by an asso- 
ciation composed of millers of grain and by individual 
members of the association. The transit points with 
respect to which specific complaints are made, and at 
which members of the complaining association are lo- 
cated, are Waverly, Binghamton, Oneonta, Kingston, Syra- 
cuse, Deposit, Olean, Allegany, Norwich and Cohocton, 
N. Y., and Scranton and Wilkesbarre, Pa. Millers at 
these points are engaged in milling corn into cracked 
corn, corn meal and other corn products, and in convert- 
ing corn, wheat, oats and other grain, grain products, and 
by-products into animal and poultry feeds. They receive 
grain and its products in carload lots, principally from 
points in Central Freight Association territory, and re- 
ship mixed carloads containing assortments of their milled 
products under transit arrangements which have been 
provided by the defendants for many years. In the 
complaint it is alleged, in substance and effect, that the 
transit charges imposed by the defendants are unrea- 
sonable and unlawful; that it is unreasonable not to 
grant transit on grain shipped under “at and east” grain 
rates from Buffalo, N. Y., “at and east’ rates, so-called, 
being proportional rates on ex-lake grain shipped to New 
York and certain other destinations; that the transit- 
house records required by the defendants are unreason- 
able and unnecessarily burdensome; that the practice of 
the Lehigh Valley and the Delaware & Hudson of re- 
quiring cancellation of billing upon the so-called “pound 
for pound” basis is unreasonable and discriminatory, and 
that the refusal of defendants to permit the substitution 
in transit of grain and grain products which reach the 
transit point over the line of one carrier for the same 
commodities that reach the same point over the lines 
of another carrier is unjust and discriminatory. Repara- 
tion is asked. In the sub-numbers reparation is asked in 
behalf of certain members of the association at Buffalo, 
mn. Y; 

The transit rules and charges maintained by the dif- 
ferent defendants are substantially the same. The tariff 
of the Delaware, Lackawanna & Western contains the 
following provisions: 


RATES AND MINIMUM CARLOAD WEIGHTS. 


(a) Shipment must be charged from point of origin or rate- 
basing point to final destination at the rate in effect at time 
of shipment from such point of origin or rate-basing point. If 
the original shipment be grain, the grain rate will apply 
through to final destination. If the original shipment be grain 
products, the grain-products rate will apply through to final 
destination. If the original shipment be by-products, the by- 
Products rate will apply through to final destination. 

(b) The transit charge will, in all cases, be assessed in 
addition. 

(c) The carload minimum weights will be as follows: 

_ To the transit point: In accordance with tariff under which 
Shipment is rated from point of origin or rate-basing point. 
From the transit point: In accordance with official classifi- 
cation and exceptions to official classification, except that on 
mixed carloads consisting of grain and any other commodities 
ae by Rule 1, the carload minimum weight shall be 40,000 
unds, 


TRANSIT CHARGE. 

a) The transit charge on the inbound grain shall be not 
less than one-half cent per 100 pounds, -minimum $3 per car. 
(See exception.) When the inbound shipment is grain and out- 
bound shipment from the transit point is composed wholly or 
Part y of grain products or by-products, a charge in addition 
to ‘he above will be made on the entire weight of the outbound 
carl ad equivalent to the difference (if any) between the grain 
and grain-products rates from point of origin or rate-basing 
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point of the grain to final destination of the product forwardded 
from: the transit point, except that when the grain rate is in 
excess of the products rate there shall be no such difference 
added to the transit charge. 

Exception. On grain originating at Buffalo or Black Rock, 
N. Y., or points east thereof, including ex-lake grain charged 
at f. o. b. rates, milled at such termini or east thereof, the 
transit charge shall be not less than 1% cents per 100 pounds. 

(b) The transit charge on inbound grain products and by- 
products shall be not less than one-half cent per 100 pounds, 
minimum $3 per car. When the outbound shipment from 
transit point is offset against an inbound shipment from 
point of origin or rate-basSing point from which the rates to 
ultimate destination on grain products and by-products differ, 
a charge shall be made, in addition to the foregoing, equiva- 
lent to the difference between the grain-products and by-prod- 
ucts rate from point or origin or rate-basing point, if the out- 
bound shipment is composed wholly or partly of the higher 
rated commodity. 


Previous to April 1, 1907, the rates on grain, grain 
products and by-products moving to trunk line territory 
from Central Freight Association points were generally 
the same. Shippers at rate-breaking points, millers at 
intermediate points and at destinations were then upon 
a basis of substantial equality. The intermediate millers’ 
only disadvantage was the amount of the transit charge, 
which was one-half cent per 100 pounds, minimum $3 
per car. In 1907 differentials between grain and grain 
products were introduced in connection with reshipping 
rates from Chicago and in connection with local rates 
from Central Freight Association points generally with 
respect to movements to the east. The substantial equal- 
ity that had existed as between Central Freight Associa- 
tion and trunk line millers was disturbed. Subsequently 
carriers in Central Freight Association territory provided 
that the transit millers in their territory and at Buffalo, 
N. Y., should pay on the outbound shipments, in addition 
to one-half cent transit charge, the difference between 
the rates on the grain and the grain products or by- 
products, whichever was higher, from point of origin or 
rate-basing point to destination. The transit miller in 
trunk line territory then had an advantage, for the reason 
that he paid the rate on grain from point of origin to 
destination, plus one-half cent transit charge. This situ- 
ation was the cause of much complaint upon the part 
of Central Freight Association millers. In order to sat- 
isfy the complaints, carriers serving both territories en- 
deavored to reach an -agreement with respect to rates 
on grain. The trunk line carriers contended, generally, 
that there should be but one rate on grain, grain products 
and by-products. To this, it appears, the Central Freight 
Association carriers would not agree. It was finally 
settled that the carriers in trunk line territory, although 
the same rate applies to grain and grain products in 
that territory, should establish the same rules with re- 
spect to transit charges as were applicable on grain 
milled in transit in Central Freight Association territory. 
Tariffs to conform with this understanding were generally 
made effective Jan. 1, 1912. Millers of grain in trunk line 
territory, including the complaining association, pro- 
tested to the Commission against the increases in transit 
charges, but the tariffs were not suspended by the Com- 
mission. The burden of proof, under the statute, is upon 
the defendants to show that the increased charges are 
just and reasonable. Complainants proceeded first at 
the hearing, but this cannot be held to shift the burden 
of proof. 

Rates are stated herein in cents per 100 pounds. 

The reshipping rates in effect prior to Nov. 16, 1914, 
on grain, grain products and by-products from Chicago, 
Ill., to certain points are shown in the following table: 


: Grain By- 

To— Grain. products. products. 
I | I, Ct pnsins nice > 6a eaisinet 16.0 16.7 17.5 
ME THEE TEE ako cdesoccncct va Boe eke 15.5 16.2 17.0 
ee oe eee peer ee 13.0 13.7 14.5 
6 ole ea oo inno apbate 14.5 14.7 15.5 
po ES Se ees eee ee 10.0 10.5 11.0 
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The rates to Buffalo were increased Nov. 16, 1914, 
to 10.5 cents on grain and to 11 cents on grain products. 
Rates from Cleveland, O., are as follows: 


Grain By- 

To— Grain. products. products. 
CE es ia xia Wipcus.e We oo 4 see 14.5 15. 12.5 
RE Pe ns 2b a oe bhewetils cox tenes 14.0 14.5 12.0 
TL, Mina dc orn a bid.o ta b,0 6 64 C008 11.5 12.0 9.5 
eS Oe Me ie cat risk geancpee ses cts 12.5 13.0 10.5 


The rules in the tariffs with respect to charges are 
applied by the defendants in the following manner: 
When a shipment is received at the transit point it is 
charged at the rate on the commodity shipped from the 
point of origin or rate-basing point. When the products 
are sent forward the transit charge is assessed, plus an 
additional charge equivalent to the difference in rates as 
stated in the rules. This difference is computed on the 
basis of the rate on the product in effect at the time 
the shipment moved from the point of origin. When the 
outbound carrier has collected the difference between the 
rates on grain and grain products on the outbound car it 
allows to its eastern connections their proper divisions 
of the rate on the outbound commodity, and.to its western 
connections their proper divisions of the rate on the in- 
bound commodity, and retains the balance for itself. 

It follows from the application of the charges which 

are named in the transit tariffs under consideration that 
the amount paid by the trunk line miller when the prod- 
ucts move out it not constant. The difference between 
the rates on grain, grain products and by-products varies 
with the point of origin. Examples of different charges 
paid by members of the complaining association on grain 
shipped all rail from Central Freight Association points 
and from beyond are as follows: At Waverly, N. Y., 
3, $5.05, $5.89; and $13 per car; at Wilkesbarre, 
Pa., $3, $5.32, $6, and $7.20 per car, and at Syracuse, 
N. Y., $5.80 and $13.23 per car. The highest charges 
shown appear with respect to shipments of oats from 
Minneapolis, Minn. The difference between the rates on 
oats and products from that point to New York is 2% 
cents. Examination of tariffs shows that in Central 
Freight Association territory, in applying charges on out- 
bound products, carriers add to the rate on the grain 
the difference between that rate and the rate on the prod- 
uct or by-product from the basing point only. When 
grain is milled at Chicago or at a Central Freight Asso- 
ciation territory point the rates break on Chicago, or 
are based on Chicago, and the Central Freight Association 
miller pays on the outbound product an amount which, 
added to the rate on grain already paid, will equal the 
rate on the product from the basing point. 

The rules of the different carriers for policing trans- 
actions at transit houses in trunk line territory are not 
the same. The Lehigh Valley and the Delaware & Hud- 
son do their own policing and require cancellation of 
billing on the pound for pound basis. The Lackawanna, 
the Erie, the New York Central, the Central Railroad of 
New Jersey and the New York, Ontario & Western place 
their policing with the Trunk Line Inspection Bureau. 
This bureau permits transit on what is called representa- 
tive billing. 

The rules with respect to keeping transit-house rec- 
ords are not uniform. The records required by the 
carriers which do their own policing are much more com- 
plex and burdensome to the transit users than are those 
which the inspection bureau requires. The contention 
of complainants is that the requirements in both cases 
are unreasonably burdensome. 

The facts above stated serve to show that there is 
a remarkable lack of uniformity in the application of 
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tariffs which contain substantially the same rules. In 
a territory of. comparatively limited extent, with but few 
carriers interested, and in a business that involves prac 
tically one class of commodities, there is no apparent 
reason or excuse for not having uniformity with regaréc 
to charges and with regard to the interpretation of tariffs 
which provide similar rules. The chief purpose of transii 
arrangements is to effect an equalization of freighi 
charges and to eliminate discrimination. Carriers in 
Central Freight Association territory are directly respon 
sible for the situation with respect to rates. For instance: 
From rate-breaking points in Illinois the rate on grain 
is the lowest, that on grain products is next, and that 
on by-products, which includes mixed feeds, is the highest. 
From interior Central Freight Association points the rate 
basis is different. From these points grain products take 
the highest rates, grain next, and by-products the lowest. 
The result of this admixture of rates from the same gen- 
eral territory seriously complicates the application of 
through rates to grain milled in transit in trunk-line 
territory. The rates ought to be, and no reason appears 
why they should not be, on a uniform basis. 

Complainants contend that the application of the rate 
on the products through from’ point of origin to des- 
tination on a shipment of grain to the transit point and 
of grain products beyond is unlawful, and that the lawful 
rate is the through rate on grain from point of origin 
to the ultimate destination. There is no provision of the 
act, and no rule of the Commission, which prescribes 
what rate shall apply on a combination of commodities 
made in course of transportation. In this territory there 
are no joint rates applicable on raw material to a transit 
point and finished product beyond unless they are accom- 
panied by a transit charge. The service rendered by a 
carrier in transporting the product from a transit point 
is different from that rendered in transporting the raw 
material to the transit point. In many cases the product 
is of greater value, and the minimum loading is usually 
lower. The service to the transit user is oftentimes of 
greater value. Where the outbound shipment consists of 
a mixture of a number of kinds of grain, done up in 
small packages, the transit shipper is, in effect, given 
a carload rating on less-than-carload shipments. The 
carrier is fairly entitled to a higher charge on the out- 
bound movement. In Central Yellow Pine Assn. vs. V., 
S. & P. R. R. Co., 10 I. C. C., 193, 213, in discussing the 
principle of milling in transit, we said: 


Generally in its application the raw material pays the 
local rate into the point of manufacture; when afterwards the 
manufactured product goes forward it is transported upon a 
rate which would be applicable to that product had it origi- 
nated in its manufactured state at the point where the raw 
material was received for transportation, whatever has been 
paid into the mill being accounted for in this final adjustment. 
Under this or some equivalent arrangement at the present time 
grain of all kinds is milled and otherwise treated in transit; 
flour is blended, cotton is compressed, lumber is dressed and 
perhaps otherwise manufactured, live stock is stopped off to 
test the markets. 

In Douglas & Co. vs. C., R. I. & P. Ry. Co., 16 I. C. C., 
232, 242 (The Traffic World, May 22, 1909, p. 689), it is 
said: 

It (the defendant, Illinois Central) argues that a transit 
rate based upon the rate on the manufactured product from 
point of origin of the raw material to final destination of the 
product is a more reasonable and logical transportation propo- 
sition than a transit rate which permits the milled product to 
go forward under the raw material rate. It might not be diffi- 
cult to accept that theory if it were applied as a general or 
universal practice, 


It appears that the practice of charging the rate on 
grain products or that on by-products through from 
point of origin or rate-basing point to ultimate destina- 
tion, when grain is milled in’transit, is now practically 
the uniform basis throughout trunk-line and Central 
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Freight Association territories. Our attention has not 
been called to an exception to this rule as applied to 
grain shipped from Chicago or Central Freight Associa- 
tion points and milled in transit at trunk-line points. 

Complainants lay much stress upon the fact that in 
In re Milling in Transit Rates, 17 I. C. C., 113 (The 
Traffic World, July 17, 1909, p. 104), we held that the 
rate in effect when the original shipment moved must 
be applied, and say that it follows that this must be the 
rate then in effect on the commodity which then moved. 
What we held was that the property accorded transit 
under a through rate must be regarded as in course of 
transportation from the time it moved from the point 
of origin, and that the through rate in effect at the time 
of the initial movement must be applied. That case 
was further considered and reported upon. (26 I. C. C., 
204, The Traffic World, March 1, 1913, p. 517.) 

Under all the circumstances shown we do not find 
that the application of the through rates on grain prod- 
ucts or by-products on grain milled in transit is unlawful, 
provided the rates are properly named in tariffs on file. 
The reasonableness of none of the through rates is at- 
tacked in this proceeding, and there is no evidence with 
respect to that question. 

It is clear that charges for transit service at the 
same point which vary from $3 to $13.23 per car cannot 
be successfully defended. It costs a carrier no more to 
switch into a transit house a car loaded with corn which 
goes forward as products than a car which is sent for- 
ward as corn. It costs no more to switch from the transit 
house a mixed carload of corn products than it costs to 
switch out a car loaded with corn or corn meal. The 
transportation service after the car is switched may be 
different, but the switching service is identical. The 
charge for the transit service should be constant. The 
defendants variously denominate the charges imposed 
under their tariffs as for “transportation,” “transit” and 
“special services.” We are of opinion that the service 
rendered by the outbound carrier is a transportation serv- 
ice. A charge for transportation service should never 
appear or be applied in the guise of a transit charge. 
Section 6 of the act provides that tariffs must show sep- 
arately the charges that are to be assessed for any par- 
ticular service. If the rate on products is to be applied 
from point of origin or rate-basing point on grain milled 
in transit, it should only be applied as a rate for trans- 
portation named in a tariff and shown on the billing for 
the outbound shipment. The billing should show what 
has been charged for transportation under the tariff 
naming the rate and what has been charged for the transit 
as provided by the tariff governing transit, 


It was repeatedly asserted by the defendants at the 
hearing that the purpose of the change in rates and rules 
respecting transit on grain in trunk-line territory was to 
place trunk-line millers on a parity with their Central 
Freight Association competitors with respect to commodi- 
ties available to both. This is reiterated on brief. We 
have seen that with respect to grain from Minieepolis the 
rules operate to the prejudice of the trunk-line miller iz 
that he is subjected to higher charges than is the Central 
Freight Association miller who buys grain in Minneap- 
olis. It is not possible in this proceeding even if it could 
be justified as-a transportation matter, to require the 
establishment of one rate basis for grain, grain products 
and by-products. So long as there are these different 
rates the transit rate in trunk-line territory, in our opin- 
ion, may properly be the through rate on product or 
by-product, as the case may be, plus a transit charge of 
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one-half cent per 100 pounds. The rate and the charge 
should be shown on the outbilling and assessed on the 
outbound shipment. It is not until the outbound ship- 
ment occurs that the higher rate on the product can be 
made. There is no connection between the inbound and 
outbound movement until the outbound shipment has 
been tendered to the carrier by the transit house. In 
so far as the tariffs of the defendants name the rate 
which is to be collected on the outbound movement as 
an additional transit charge they are unlawful and must 
be at once corrected to comply with the conclusions 
herein reached. 

The interpretation and application of rules in tariffs 
permitting transit should be uniform. If certain transit 
users in trunk-line territory are permitted to ship out- 
bound traffic on what is called representative or unit 
billing of inbound against outbound tonnage and other 
transit users in the same territory are held to the pound 
for pound ingredient application discrimination ‘results. 
The practice should be conformed to the one system or 
the other. Tariffs show that throughout Central Freight 
Association territory transit on grain is permitted on what 
is called representative billing. In trunk-line territory 
a similar rule prevails under the inspection of the trunk- 
line bureau at points on the lines of all defendants ex- 
cept the Lehigh Valley and the Delaware & Hudson. 
The trunk-line inspector, an officer of long experience, ~ 
is of opinion that under the system of representative 
billing the through rates are protected to the same ex- 
tent as under the pound for pound requirement. The 
general auditor of the Delaware & Hudson, who has 
charge of policing transit shipments of grain, expresses 
the opinion that in the aggregate the use of representative 
billing does protect the through rates though it might not 
do so in individual cases. 

Just what is now permitted under the use of what is 
called representative billing is not clear from the record. 
It seems, however, that inbound billing of a single kind 
of grain is permitted to be surrendered upon the ship- 
ment outbound of a car containing a like quantity of the 
mixed product of various kinds of grain, provided the 
mixed product contains a substantial amount of the kind 
of grain named in the surrendered billing. In our opin- 
ion, such a practice, if it is followed and is not clearly 
authorized by the tariffs, does permit unlawful substitu- 
tion. 


In discussing the Commission’s attitude toward tran- 
sit rules and regulations after the decision in The Transit 
case, 26 I. C. C., 204, in National Casket Co. vs. S. Ry. 
Co., 31 I. C. C., 678 (The Traffic World, Oct. 31, 1914, p. 
805), we said, p. 688: 


The law is as binding upon the shippers and the carriers 
as it was before we rescinded Rule 76 and withdrew our sug- 
gestions. The obligation to observe its letter and spirit rests 
no less lightly upon all parties subject to its provisions. The 
penalties for its violation are unchanged. It is now, as it was 
then, the duty of the carriers to initiate and properly police 
their transit arrangements. It is now, as it was then, the 
duty of the shipper to conform his operations to the require- 
ments of the law and of all reasonable rules and regulations 
of the carrier designed to insure the observance of the law. 


We are not prepared on this record, however, to pre- 
scribe any rule that shall govern transit inspection or 
policing. The defendants should see to it that they adopt 
and apply such ruies as do not result in discrimination 
between transit users, and which at the same time will 
prevent substitution that is forbidden by’ the tariffs. 

} Complainants insist that they should be permitted 
to ship out products at points served by more than one 
carrier irrespective of the line or route over which the 
raw material comes inbound. It is asserted that the re- 
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fusal of the defendants to permit such substitution is 
a discrimination in favor of millers at Buffalo and those 
located on the line of a single carrier. So far as Buffalo 
is concerned, it is a rate-breaking point. Complainants 
admit that inherent difficulties in the way of establishing 
local rates on grain and on products to and from each 
milling point which would not exceed the through rates 
led to the adoption of the transit principle. The fact 
that the Buffalo miller may ship out by any carrier at 
Buffalo regardless of the inbound carrier does not, un- 
der such circumstances, constitute undue discrimination 
within the meaning of the act. What complainants ask, 
in effect, is that each carrier be required to establish 
through routes and joint rates from point of origin to 
destination in connection with every other carrier which 
reaches that destination from any transit point in trunk- 
line territory through which it passes. Where the carrier 
that moves the traffic into the transit point reaches also 
the point of destination the effect of requiring it to apply 
the through rate to destination, irrespective of whether 
the product moves from the transit point over its line 
or over the line of some other carrier, would be to 
require it to establish a through route and joint rate 
with such other carrier, although its own line may not 
be unreasonably long. Under the limitation in the fif- 
teenth section of the act we do not have the power to 
.require such a route and rate. Rates on Cottonseed and 
Products, 28 I. C. C., 219 (The Traffic World, Aug. 23, 
1913, p. 408). Tariffs on file show that generally in 
Central Freight Association territory interchange of traf- 
fic in transit is voluntarily made at junction points by 
earriers. According transit at a junction point under 
which the product may be sent forward from that point 
by a carrier other than the one that brought in the raw 
material is an arrangement which the defendants might 
enter into voluntarily, as has been done by some carriers 
at some places, but under the limitations of section 15 
of the act we may not order it done in this case. 


Some testimony was introduced with respect to bur- 
densome records required to be kept by the transit houses 
in trunk-line territory. Much of this related to the 
records required under the pound for pound system. We 
are unable to find from the evidence that the policing re- 
quirements with respect to keeping of records are unrea- 
sonable or unduly burdensome. The defendants assert 
that the records required are necessary to proper check 
of transit and non-transit accounts. Records should be 
kept which do adequately show the facts with respect to 
these accounts and we are not sufficiently advised on 
this record to require other or different records than are 
now in use. 

Complainants contend that it is unreasonable and 
discriminatory not to permit transit on “at and east” rates 
on ex lake grain from Buffalo. It is alleged that the 
refusal to permit such transit unduly favors the terminal 
miller. The at and east rates apply only on grain, and 
are per bushel rates, published to apply from Buffalo to 
certain eastern destinations. On outbound shipments 
from the transit houses the difference between the at 
and east rate and the f. o. b. rate from Buffalo, which 
applies on grain, grain products, and by-products, would 
have to be added under the rules. The ultimate charge 
would be the same as though the shipment had been 
originally billed at f. o. b. rates. The at, and east rates 
are special in character, and apply generally to export 
traffic. Under all the circumstances, it is not unreason- 
able for the defendants to refuse to permit transit on 
at and east rates. 
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We come now to consider the reasonableness of the 
charge of 1% cents for transit on grain originating in 
trunk-line territory and on ex lake grain charged at 
f. o. b. rates from Buffalo. It appears that previous to 
1912 the charge was 1% cents at points on the lines 
of the New York Central, and one-half cent at points 
on the lines of the other defendants. The defendants 
assert that with respect to local and f. o. b. ex lake grain 
the transit users in trunk-line territory are not in com- 
petition with Central Freight Association territory millers 
and that the charge was fixed with reference to the 
cost of the service. Cost figures were introduced by 
the Erie with respect to the service at Waverly, and fig- 
ures were given with respect to the amount of switching 
service at Syracuse and Kingston on the New York 
Central. Estimates of costs were also submitted with 
respect to the service by the Delaware & Hudson at 
Oneonta. These figures on their face show that the 
charge is not unreasonable. It is also to be observed 
that as the rates on grain and grain products are the 
same in trunk-line territory, the carrier receives no in- 
crease in revenue on the out haul. With the rate on 
the products 0.7 cent higher than on the grain, the cost 
to the. transit user of grain all rail from the west is 1.2 
cents per 100 pounds. It is probable that the charge of 
14% cents, on the whole, is about equal to thé charges 
on western all-rail grain. 

Complainants insist that as the transit charge at 
Edgewater, N. J., which is also referred to in the record 
as Undercliff, N. J., is only one-half cent per 100 pounds, 
this affords a conclusive presumption that any greater 
charge at other points is unreasonable. Edgewater, or 
Undercliff, is, however, within the lighterage limits of 
New York harbor and takes the same rate as other New 
York harbor points, and the rail haul there ends with the 
inbound movement. The transit at that point applies 
only to points within the harbor lighterage limits and to 
back-haul points on the New York, Susquehanna & West- 
ern Railroad. These circumstances, in our opinion, dif- 
ferentiate the conditions at Edgewater from those at 
these interior points, and nothing in the record is con- 
vincing that these different conditions and circumstances 
do not justify the difference in the transit charges. 

We are of opinion that within the limits of the find- 
ings herein defendants have sustained the burden of proof 
and shown the increased charges to be just and reason- 
able. 


There remains the question of reparation. The claims 
of complainants who are located at Buffalo are based on 
the fact that previous to Jan. 1, 1912, they were charged 
one-half cent for transit, and that after that date they 
were charged in addition thereto 0.5 or 0.7 cent per 100 
pounds, dependent on the point of origin, and on the 
product shipped out from Buffalo. We have herein held 
that to charge the rate on products through from point 
of origin to ultimate destination on grain milled in transit 
is not unreasonable. It follows from this that the charges 
to complainants were not unreasonable. It can make 
no difference in this respect that the charges were pub- 
lished in an unlawful manner. Memphis Freight Bureau 
vs. K. C. S. Ry. Co., 17 I. C. C., 90 (The Traffic World, 
July 17, 1909, p. 113). Under these circumstances the 
claims for reparation will be denied. 

The tariff rules which we have quoted provide that 
the transit charge “shall be not less than one-half cent 
per 100 pounds, minimum $3 per car.” The statement 
that a rate or charge shall be not less than a certain 
amount is in no sense a clear and definite statement of 
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what the charge will be. This defect in the tariff rules 
must be corrected. 

Defendants will be expected to remove the discrimi- 
nations herein found to exist and reform their tariffs in 
conformity with the findings herein within 60 days from 
the date of service of this report. The case will be held 
open for the entry of such orders as may be found 
necessary. 


RATES ON GRAPE FRUIT 


CASE NO. 6151 (33 I. C. C., 150-156) 
LINDSAY & CO., LIMITED, ET AL. VS. NORTHERN 
PACIFIC RAILWAY CO. ET AL. 


Submitted Sept. 25, 1914. Decided Feb. 9, 1915. 


1. Present rates of $1.621%4 per 100 pounds on grapefruit in car- 
loads and $1.60 on fresh tomatoes in carloads from Jackson- 
ville and other basing points in Florida, when from beyond, 
to certain points in Montana not found to be unreasonable. 

2. Present rate of $1.76 per 100 pounds on oranges in carloads 
and grapefruit and oranges in mixed carloads from the 
same points to the same destinations found to be unreason- 
able to the extent that it exceeds $1.62%. 

3. Present minimum weight of 26,000 pounds on grapefruit and 
oranges in straight or mixed carloads from the same points 
to the same destinations found to be unreasonable to the 
extent that it exceeds 24,000 pounds. 


O. W. Tong and L. M. Tracey for complainants. 

Charles Donnelly for Northern Pacific Railway Co., 
Great Northern Railway Co., Chicago, Burlington & 
Quincy Railroad Co., and Chicago, Rock Island & Pacific 
Railway Co. 

R. Walton Moore for Atlantic Coast Line Railroad 
Co., Seaboard Air Line Railway, Florida East Coast Rail- 
way Co. and other defendants. 

J. F. Finerty, Jr., for Great Northern Railway Co. 


Report of the Commission. 


McCHORD, Commissioner: 

Complainants are corporations engaged in the whole- 
sale fruit and produce business with principal offices at 
Helena, Great Falls, Butte and Billings, Mont. By joint 
complaint, filed Sept. 26, 1913, they allege that the rates 
and minimum weight applicable to shipments of grape- 
fruit and oranges in straight or mixed carloads from 
points in Florida and rates on fresh tomatoes in straight 
carloads or in mixed carloads with green peppers from 
points in Florida and Mississippi to the above-mentioned 
points in Montana are unreasonable and unjustly dis- 
criminatory. Reparation and the establishment of rea- 
sonable rates for the future are asked. 


At the hearing complainants sought to amend their 
complaint so as to include a prayer for joint rates from 
the original points of origin in Florida to final destina- 
tions, but upon objection by counsel for defendants the 
amendment was withdrawn. While the complainants, by 
their commplaint, assail the rates: “from points of origin 
through to destination,” they did not pray that joint rates 
be established, and in the absence of such a prayer in 
the complaint the Commission has no authority to estab- 
lish joint rates. The shipments involved moved during 
the period from March 3, 1910, to July 8, 1913, inclusive. 
Some of the shipments moved more than two years 
prior to the date the complaint was filed, but the running 
of the statute of limitations was stopped by informal 
presentation of claims covering such shipments. 


No evidence was introduced as to the reasonableness 
of the rates from points of origin to the basing points 
of Jacksonville and High Springs, Fla., and the com- 
Plainants stated upon the hearing that they did not ask 
for any change in those factors of the combination. rates. 

The rates stated herein are in cents per 100 pounds, 
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ator cars under ventilation. The complainants contend 
that the present rates of $1.62% on grapefruit and $1.76 
on oranges in straight carloads and oranges and grape- 
fruit in mixed carloads from basing points in Florida 
to the Montana points named are unreasonable to the 
extent that they exceed $1.35; and that on tomatoes in 
straight carloads and in mixed carloads with green pep- 
pers the rates of $1.60 from basing points in Florida and 
$1.25 from Crystal Springs, Miss., to the same points of 
destination are unreasonable to the etxent that they 
exceed $1.25 and $1, respectively. They also contend 
that the minimum weight on grapefruit and oranges in 
straight or mixexd carloads should not exceed 24,000 
pounds. 

The shipments from Crystal Springs originated on 
the line of the Illinois Central Railroad Co. As that 
company was not made a party to this proceeding, the 
reasonableness of the rate applied to shipments from 
that point will not be considered in this proceeding. 
Moreover, this rate involves a violation of the fourth 
section and will be considered under a pending fourth 
section application filed by the carriers. 

In several cases we have had before us rates on 
grapefruit from Florida points to different destinations. 
In Florida Fruit & Vegetable Assn. vs. A. C. L. R. R. 
Co., 14 I. C. C., 476 (The Traffic World, Aug. 8, 1908, p. 52), 
we considered rates from points of production in Florida 
to Jaksonville and High Springs base points. In Florida 
Fruit & Vegetable Assn. vs. A. C. L. R. R. Co., 17 I. C. C., 
552 (The Traffic World, March 5, 1910, p. 258), we con- 
sidered rates from Florida base points to St. Louis and 
territory north of the Ohio River and east of the Mis- 
souri River, and in Lindsay & Co. vs. G. N. Ry. Co., 25 
I. C. C., 424 (The Traffic World, Jan. 18, 1913, p. 156), 
we prescribed the rates on grapefruit from Florida base 
points to Helena, of which complaint is here made. In 
the case last named, which was decided Dec. 9, 1912, 
and will be hereafter referred to as the Helena case, 
the Commission found that a combination rate of $1.80 
for the transportation of grapefruit in carloads from 
basing points in Florida to Helena was unreasonable, and 
ordered defendants to establish and maintain for a period 
of two years, or until March 1, 1915, a rate not in excess 
of $1.62%. 

The complainants rely upon the fact that since the 
Helena case was heard there have been many reductions 
in class and commodity rates from St. Paul, Minn., and 
St. Louis, Mo., to the points involved, but those reduc- 
tions became effective July 22, 1912, several months be- 
fore the Helena case was.decided. Besides, there is no 
showing that the same reasons which existed for those 
reductions apply also to the rates on grapefruit and 
tomatoes. In this connection it should be noted also 
that since the reductions of rates on other commodities 
voluntarily made by the carriers became effective the 
rate on grapefruit has been reduced from $1.76 to $1.62% 
under the Commission’s order in the Helena case. 

In support of their contention that the present rate 
of $1.62% on grapefruit is unreasonable, complainants 
filed an exhibit showing the distances, rates, ton-mile 
revenue, and earnings per car and per car-mile from 
Jacksonville to Billings and to certain competitive points, 
as follows: 


Rate Earnings 

per per 

Dis- Rate ton- Earn- car- 

tance, per 100 mile, ings mile, 

To— miles. pounds. mills. percar. cents. 
Billings, BMomt. .... 0.) 2,244 $1.62% 14.48 $422.50 18.8 
Jamestown, N. D...... 1,840 1.17 12.71 280.80 15.2 
St. Pan. Minn, ..:2... 1,496 82% 11.03 198.00 13.2 
Omaha, 27OR. 2.02.05 1,377 82% 11.98 198.00 14.3 
Kansas City, Kan. .... 1,179 717% 13.14 186.00 15.7 
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The earnings per car and per car-mile to Billings are 
based upon a minimum weight of 26,000 pounds, while to 
the other points the earnings are based upon a minimum 
weight of 24,000 pounds. The distance of 1,377 miles to 
Omaha as shown in the exhibit is not the short-line 
distance, that distance being only 1,341 miles. The rate 
to Jamestown shown in the exhibit as $1.17 is in fact 
$1.19%4. 

Such of the shipments to Butte, Helena and Great 
Falls as move over the Northern Pacific move through 
Billings, and the distances from Billings to those points 
range from 234 to 238 miles. The average distance from 
Jacksonville to the points involved is 2,421 miles. Under 
a minimum weight of 24,000 pounds the earnings per 
car would be $390, and the average earnings per car- 
mile would be 16.1 cents, and average ton-mile earnings 
13.42 mills. 

The complainants call attention to the fact that 
these comparisons show greater ton-mile earnings to 
Billings, than to the points with which comparisons are 
made, although the distance to Billings is much greater 
than to these points, but it appears from the record that 
the general level of rates is higher to Montana points 
than to the other points named. Similar comparisons 
were considered in the Helena case, and were not re- 
garded as sufficient to authorize the Commission to fix 
a lower rate than was prescribed in that case. 

The complainants also filed an exhibit comparing 
car earnings on grapefruit from Jacksonville to the des- 
tinations here involved with rates on various commodi- 
ties, many of which are of low grade, such as lumber, 
and showing an average of $422.50 per car on grape- 
fruit, as compared with an average of $349.58 per car 
on other commodities. Such a comparison is of but 
little value, but so far as it has any value it seems to 
show that the present rate on grapefruit is not unrea- 
sonable, when the nature of the commodities compared 
and the conditions under which they are transported are 
considered. 

Comparisons are also made with rates on citrus 
fruits and vegetables from New Orleans, La., and Mem- 
phis, Tenn., to Seattle and Spokane, Wash., and to points 
in Montana, but as the territories of origin are quite 
different and there is an entire absence of evidence as 
to comparative transportation conditions, the comparisons 
are of little value. The complainants by an exhibit filed 
show the disadvantage as to rates under which they 
must distribute grapefruit from Billings in competition 
with St. Paul, Aberdeen, S. D., and Bismarck, N. D., 
but that disadvantage is one which results from location. 
Not only is the general level of rates named to points 
in Montana higher than to the other points named, but 
the distribution from Billings involves back hauls. 

The complainants say, however, that Billings is not 
only at a disadvantage in competing with St. Paul in 
the distribution of grapefruit received from producing 
points in Florida, but has no compensating advantage in 
the distribution of grapefruit received from California, 
although the California product passes through Billings 
to reach St. Paul, which is 737 miles east of Billings. 
This is due to the fact that there is a blanket rate of 
$1.15 on grapefruit from points in California, which ap- 
plies aliké to Billings and to St. Paul. This disadvantage 
does not tend to show that the rates complained of are 


unreasonable, and as the only discrimination alleged in - 


the complaint is based upon a comparison of the rates 
complained of with rates to competitive points from the 
same points of origin, we cannot consider whether or 
not these 
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rates on citrus fruits from points in California. More- 
over, it does not appear from this record that the cai 
riers which control the rates from points in Californi: 
are the same carriers which control the rates from pro 
ducing points in Florida. 

The complainants introduced in evidence statistics as 
to the operating revenues and operating expenses of cei 
tain of the defendants in the state of Montana as com 
pared with operating revenues and operating expenses oi 
the same carriers in neighboring states east of Montana 
the purpose of those statistics being to show that rates 
to points in Montana should be as low as rates to point: 
in such neighboring states. The statistics are the same 
which were sought to be used in Railroad Commission 
of Montana vs. B., A. & P. Ry. Co., 31 I. C. C., 641, 650 
(The Traffic World, Oct. 24, 1914, p. 762), for a like 
purpose, and which, for reasons fully set forth in ou 
report in that case, were held to have no probative value. 

All of the material facts which appear in this record 
were before us in the Helena case, and there is therefore 
no reason to change the conclusion which we there 
reached as to the reasonableness of the proportional rate 
on grapefruit from Jacksonville and High Springs to 
Helena. In view of the inclusion of Helena, Great Falls, 
Butte and Billings in one group of destination, known 
as Montana common points, our finding as to the reason- 
ableness of the $1.62% rate to Helena is conclusive of 
its reasonableness to the other points named. 

In the Helena case there was no charge of undue dis- 
crimination, and that question was not considered in that 
case, but for the same reasons for which we have found 
that the rates to the points with which comparisons are 
made are not a fair measure of the rates to Montana 
points it follows that there is no discrimination against 
Montana points as compared with those points, those 
being the points with which complainants claim they are 
in competition. 


The complainants also allege that the rate of $1.76 
per 100 pounds for the transportation of oranges in 
straight carloads and oranges and grapefruit in mixed 
carloads is unreasonable and discriminatory. At the 
present: time the same rate applies in general on both 
commodities, whether in straight or mixed carloads, to 
points in western trunk line territory, and no reason 
appears why oranges in straight carloads or oranges and 
grapefruit in mixed carloads should not take the same 
rate as grapefruit in straight carloads to points in Mon- 
tana also. 


There remains the question of the reasonableness of 
the rate on fresh tomatoes in straight carloads and on 
fresh tomatoes and green peppers in mixed carloads. 
The present rate on fresh tomatoes from Jacksonville to 
the points of destination involved is $1.60, made up of 
60 cents to Cairo, Ill., and $1 beyond. The rate of 60 
cents to Cairo was approved by the Commission in Flor- 
ida Fruit & Vegetable Assn. vs. A. C. L. R. R. Co., 17 
I. C. C., 552 (The Traffic World, March 5, 1910, p. 258). 
The minimum weight is now 20,000 pounds to Cairo 
and 24,000 pounds beyond. In support of their conten- 
tion that the present rate of $1.60 on tomatoes is unrea- 
sonable, complainants filed an exhibit showing the fol- 
lowing distances, rates and ton-mile revenue from Jack- 
sonville to Billings, and the competitive points named: 


Rate Rate per 

Distance, per 100 ton-mile, 

To— pounds. mills. 
Billings, Mont. 2,2 $1.60 14.26 
Jamestown, N. D. 1.16 12.06 
St. Paul, Minn. »4! .82 10.96 
Omaha, Neb. 377 81 11.76 
Kansas City, Kan. 17S .78 13.48 
10.58 
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The average ton-mile earnings to all the points named 
are 12.18 miles. In Rates on Tomatoes from Jacksonville 
to Kansas City, 33 I. C. C., 145 (The Traffic World, Feb. 
27, 1915, p. 446), decided on the same day as this. case, 
the Commission found justified proposed increased pro- 
portional rates from Jacksonville of 86 cents to St. Paul, 
85 cents to Omaha, 83 cents to Kansas City, and $1.07 
per 100 pounds to Aberdeen. These increases followed a 
change in the rating of tomatoes in Western Classifica- 
tion. In the above table there are also some unimportant 
variations from the actual distances. 

Fresh tomatoes are highly perishable, and the loss 
and damage claims are heavy. A witness for the North- 
ern Pacific testified that on 33 carloads of fresh tomatoes 
freight charges of $16,076.20 were collected, and that the 
loss and damage claims paid on those shipments amounted 
to $1,315.38, or 8.2 per cent of the charges collected, 
while claims aggregating $714.42 are now pending upon 
the same shipments. 

The rate of $1.621%4 on grapefruit to the destinations 
here involved, which we have approved, is the same as 
the rate to Seattle, while the rate on fresh tomatoes to 
Seattle is $1.81, as compared with $1.60 to the points 
in Montana which we are considering. 

There is no evidence in the record as to shipments 
of tomatoes and green peppers in mixed carloads, or 
as to the rates applying to such shipments, and we 
cannot, therefore, pass upon the reasonableness of those 
rates. 

Complainants attack the minimum weight of 26,000 
pounds on oranges and grapefruit. Prior to April 15, 
1910, the combination rate on grapefruit in carloads from 
Jacksonville to the points involved in this case was $1.85, 
minimum weight 24,000 pounds, made up of 67% cents 
to St. Louis and $1.171%4 beyond. On the date mentioned 
the rate to St. Louis was reduced to 62% cents, which 
made the through rate $1.80. On July 22, 1912, the 
minimum weight applicable in connection with the rate 
from St. Louis was increased to 26,000 pounds. The 
minimum weight was not involved in the Helena case, 
and in complying with our order the defendants estab- 
lished a minimum weight of 26,000 pounds from Jackson- 
ville to Helena. 

It appears that complainants come into competition 
with distributors located at these points. It also appears 
that the minimum weight on citrus fruits from points in 
Florida to substantially all points in the United States 
is 24,000 pounds, with the exception of points in Wash- 
ington, Oregon and a few other states in the same gen- 
eral territory. 

A member of the railroad commission of the state 
of Florida testified at the hearing, and has since sub- 
mitted a letter asking for a reduction of the rates on 
grapefruit and tomatoes. His testimony as to over- 
production and the glutted condition of initial markets 
relates to matters which do not furnish a basis for the 
reduction of rates by the Commission. The discrimina- 
tion claimed by him to exist against Florida fruits and 
vegetables as compared with California products is not 
in issue in this case. 

Upon the facts of record we are of the opinion and 
find that the present rate of $1.76 on oranges in carloads 
and grapefruit and oranges in mixed carloads from Jack- 
sonville and other basing points in Florida when from 
beyond to Billings Butte Helena and Great Falls is un- 
reasonable to the extent that it exceeds $1.62%4, and 
that the present minimum weight of 26,000 pounds on 
grapefruit and oranges in straight or mixed carloads 
from and to the same points is unreasonable to the ex- 
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tent that it exceeds 24,000 pounds. Upon the facts of 
record we are unable to find that the present rate of 
$1.62% on grapefruit or the present rate of $1.60 on 
fresh tomatoes in carloads from and to the same points 
is unreasonable. 

Complainants will be expected to prepare a statement 
showing as to each shipment of oranges and of mixed 
carloads of oranges and grapefruit upon which reparation 
is claimed, the date of movement, route, weight, car num- 
ber and initials, rate charged, and the amount of repara- 
tion claimed. This statement should be submitted, with 
the freight bills covering the same, to the defendants 
for verification by them. Upon receipt of a statement 
so prepared by complainants and verified by defendants, 
together with the billing, the Commission will take the 
matter up, with a view to the issuance of an order of 
reparation. 


ORDER. 

This case being at issue upon complaint and answers 
on file, and having been duly heard.and submitted by the 
parties, and full investigation of the matters and things 
involved .having been had, and the Commission having, 
on the date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which said 
report is hereby referred to and made a part hereof: 

It is ordered, That the above-named defendants, ac- 
cording as they participate in the transportation, be,.and 
they are hereby, notified and required to cease and desist, 
on or before April 3, 1915, and thereafter to abstain, 
from charging, demanding, collecting or receiving their 
present rate for the transportation of oranges in straight 
carloads and oranges and grapefruit in mixed carloads, 
and from applying their present minimum weight to the 
transportation of oranges and grapefruit in straight car- 
loads or in mixed carloads, from Jacksonville and other 
basing points in Florida, when from beyond, to Billings, 
Butte, Helena and Great Falls, Mont., which said rate 
and Minimum weight are found in said report to be un- 
reasonable. 

It is further ordered, That said defendants, according 
as they participate in the transportation, be, and they 
are hereby, notified and required to establish, on or before 
April 3, 1915, upon notice to the Interstate Commerce 
Commission and to the general public by not less than 
five days’ filing and posting in the manner prescribed 
in section 6 of the Act to regulate commerce, and there- 
after to maintain and apply a rate not. in excess of 
$1.6214%4 per 100 pounds for the transportation of oranges 
in straight carloads and oranges and grapefruit in mixed 
carloads, and to maintain and apply a minimum weight 
not in excess of 24,000 pounds to the transportation of 
oranges and grapefruit in straight carloads or in mixed 
carloads, from Jacksonville and other basing points in 
Florida, when from beyond, to Billings, Butte, Helena and 
Great Falls, Mont., which said rate and minimum weight 
are found in said report to be reasonable. 

And it is further ordered, That this order shall con- 
tinue in force for a period of not less than two years 
from the date when it shall take effect. 


SHAPES OF BAGGAGE 


1. AND S. NO. 444 (33 I. C. C., 266-269) 
REGULATIONS RESTRICTING THE SHAPE OF 
BAGGAGE. 


Submitted Jan. 12, 1915. Decided Feb. 16, 1915. 


Proposed regulation restricting the shape of baggage found un- 
reasonable in so far as it is intended to exclude from the 
regular baggage service pentagonal trunks which are within 
the present limits as to weight and dimensions. 
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E. L. Bevington for members of Southwestern, Trans- 
continental and Western Passenger associations. 

Patrick Walsh for Atchison, Topeka & Santa Fe Rail- 
way Co. 

E. L. Duncan for Chicago & Eastern Illinois Railroad 
Co. . 

H. P. Dearing for Michigan Central Railroad Co. 

J. E. Buckingham for Chicago, Burlington & Quincy 
Railroad Co. 

C. L. Hunter for members of Trunk Line Association. 

W. A. Kellond for Missouri, Kansas & Texas Railroad 
Co. 

W. B. Bissland for E. B. Reynolds for Chicago Great 
Western Railroad Co. 

O. P. Gothlin and E. M. Kuhns for National Cash 
Register Co. and Toledo Scale Co. 


Report of the Commission. 


HALL, Commissioner: 

By tariffs under suspension in this proceeding numer- 
ous carriers operating in all sections of this country 
propose to establish a new rule respecting the kinds of 
trunks or other rigid containers that will be accepted 
by such carriers for transportation in their regular .bag- 
gage service. Upon protests filed by the National Cash 
Register Co. of Dayton, O., the Toledo Scale Co. of Toledo, 
hereinafter referred to as protestants, and by others, the 
operation of the schedules containing the proposed rule 
was suspended until March 29, 1915, as to certain tariffs, 
and until July 13, 1915, as to the remainder. 

Regulations of the same general character as that 
here in issue were considered in Regulations Restricting 
the Dimensions of Baggage, 26 I. C. C., 292, 306 (The 
Traffic World, March 22, 1913, p. 657). The Commission 
reached the conclusion, among others, that— 


_. Upon notice of not less than one year carriers may pro- 
vide that trunks or other rigid containers with more than two 
bulging sides, or with two bulging sides that are not opposite 
to each other, will not be accepted for checking as baggage. 


The proposed rule was adopted by respondents after 
decision in the case referred to, and is as follows: 


Trunks or cases constructed in the form of a trunk, or 
other rigid containers which are not square or rectangular, 
will not be accepted for transportation in regular baggage 
service, except that such trunks, cases or other rigid containers 
will be accepted for transportation provided they have not to 
exceed two bulging sides and the bulging sides are opposite 
to each other, 


Pending the decision of this case the following rule 
was adopted by the respondents, with the Commission’s 
authorization, as an interim measure: 


On and after June 1, 1914, trunks and other rigid contain- 
ers with more than two bulging sides, or with two bulging 
sides that are not opposite to each other, will not be accepted 
for transportation in regular baggage service. 


The National Cash Register Co. and the Toledo Scale 
Co. are engaged, respectively, in the manufacture and 
sale of cash registers and of computing scales. By far 
the greater proportion of the sales of each is effected 
by the personal solicitation of traveling salesmen, of 
whom each company employs a large number. Samples 
of the cash registers and scales are carried by the sales- 
men in trunks which accompany them as baggage, each 
trunk containing but one complete machine. The dimen- 
sions of these trunks vary to some slight extent, but all 
of them are well within the limits set forth in respond- 
ents’ baggage regulations. The surface of the trunks 
may be described in general as consisting of seven planes. 
The ends of each trunk are parallel, and a cross-section 
of the trunk. at any point between and parallel to the 
ends is pentagonal in outline. The trunks are described 
in the record as “pentagonal trunks,” and will be so 
referred to herein. 
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It is assumed by the parties that the proposed rule 
would exclude these trunks from respondents’ regular 
baggage service, and this is one of its avowed purposes. 
The principal reasons assigned for the proposed exclusion 
are that the loaded trunks are difficult and dangerous to 
handle on account of their weight, the fragility of the 
machines, and that they are so constructed that they 
must rest on their bases and cannot be placed upon their 
sides, and that they cannot readily be stowed in baggage 
cars in tiers as is other baggage. 

Respondents are not opposed to carrying these sam- 
ple machines in their regular baggage service, but insist 
that by means of special blocking such machines can be 
carried in square or rectangular trunks. Two such trunks 
of special design were exhibited by respondents. They 
had been used for the transportation of a cash register 
and a modern computing scale, without injury, for a 
distance of more than 2,000 miles in regular baggage 
service. 

The record shows that pentagonal trunks when loaded 
with protestants’ machines range in weight from 200 to 
250 pounds, according to the type of machine. The 
mechanism in all of the machines is very delicate and 
carefully adjusted, and it is necessary at all times to 
maintain such machines in an upright position in order 
to obviate damage or permanent injury to them. Under 
current tariff provisions these machines, in common with 
other articles requiring special care in handling, such as 
typewriters, adding machines, calculating machines, etc., 
are usually transported at the owner’s risk. 

It is not shown that these trunks are more dangerous 
to handle than other articles of similar weight, and the 
evidence indicates that most of the difficulty in handling 
arises from their weight. The adoption of the trunks 
recommended by respondents would not obviate this 
difficulty. 

While the evidence is conflicting, it seems probable 
that these pentagonal trunks cannot be piled in tiers in 
the cars or on baggage trucks with the same facility 
as square or rectangular trunks. But that they can be 
so stowed to some extent is beyond dispute. The trunks 
are comparatively small and compact, and are of great 
stability, owing to their shape and the fact that more 
than two-thirds of the weight is below their center. It 
may be remarked in passing that other articles carried 
in the regular baggage service as, for example, type- 
writers, whips in flexible canvas or leather cases, and 
camper’s or workman’s bundles of tents or blankets, do 
not readily lend themselves to piling in tiers with square 
or rectangular trunks. 

It was testified that protestants’ salesmen travel as 
a rule on local trains, their separate journeys being from 
15 to 20 miles each, and that the available baggage space 
on such trains is rarely crowded. 


It is conclusively shown that it is necessary in mar- 
keting protestants’ products to utilize the services of 
traveling salesmen, and that the best results can be ob- 
tained only through actual demonstration by the sales- 
men on sample machines which are in perfect condition. 
The evidence is uncontradicted that in the practical pur- 
suit of their profession these salesmen are dependent 
upon the baggage service, and that there is no satisfac- 
tory substitute. 

Protestants have experimented with many styles of 
trunks, including square and rectangular trunks, but all 
have been discarded in favor of the pentagonal trunks 
now in use. The latter have been in use and have been 
transported by respondents for many years. They afford 
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adequate protection to the delicate mechanism of the 
respective machines. Protestants assert that they would 
be willing to use square or rectangular trunks if such 
trunks could be designed to afford the protection fur- 
nished by the pentagonal trunks. But it was testified 
that they have aiscovered no such trunks, and that those 
exhibited by respondents would not yield satisfactory 
results. The weight of evidence on this point favors the 
contention of protestants. 

It appears from the record that carriers in trunk 
line and Central Passenger Association territories would 
be satisfied with a modification of the proposed rule 
which would permit pentagonal trunks to be carried as 
at present. 

Nothing in the Commission’s report in Regulations 
Restricting the Dimensions, of Baggage, supra, would pre- 
elude the carriage of pentagonal trunks of reasonable 
dimensions in the regular baggage service. -The proposed 
rule is an innovation by the carriers. As stated in that 
case— 


Carriers may make proper and needful rules for the han- 
dling of baggage which are consistent with safe and efficient 
operating practices.and in accord with the service which they 
owe to the public. 


But it appears that the proposed rule would render prac- 
tically valuless more than 1,000 trunks of a’ type which 
is now and has been for many years carried by respond- 
ents, and would seriously interfere with the conduct of 
protestants’ business without producing any correspond- 
ing benefit for respondents. We find that the proposed 
rule is arbitrary and unreasonable in so far as it is in- 
tended to exclude from the regular baggage service 
pentagonal trunks which are within the present limits 
as to weight and dimensions. 

In view of the fact that these trunks are now being 
carried by respondents in such baggage service, we do 
not feel called upon to formulate a rule to supersede 
that under suspension. Should respondents publish a 
substitute rule, it must not conflict with the above find- 
ing. The order herein will direct that the suspended 
schedules be canceled. 


ORDER. 

It is ordered, That the carriers respondents herein 
and designated in said schedules be, and they are hereby, 
notified and required to cancel, on or before March 29, 
1915, the rates, charges, practices and regulations stated 
in the schedules specified in said orders of suspension, 
in so far as said schedules propose to exclude from the 
regular baggage service pentagonal trunks or other pen- 
tagonal containers which are within the present limits 
as to weights and dimensions. 


REPORT TO SENATE ON L. & N. 


CASE NO. 6319 (33 I. C. C., 168-265) 
IN RE FINANCIAL RELATIONS, RATES AND PRAC- 
TICES OF THE LOUISVILLE & NASHVILLE RAIL- 
ROAD CO., THE NASHVILLE, CHATTANOOGA & 

ST. LOUIS RAILWAY, AND OTHER CARRIERS. 

(Feb. 16, 1915.) 
Report of the Commission to the Senate of the United 
States. 

[A brief outline of‘ this report was presented in 
The Traffic World of February 27. The report consisted 
of answers to questions propounded in the Senate reso- 
lution by which it was called for, to the extent to which 
the Commission was enabled to obtain answers. The 
questions forming the basis of the report are given on 
another page of this issue in connection with the deci- 
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sion of the Supreme Court in the mandamus proceedings 
forming a part of the same matter. The caption of the 
report, which consisted of a history of the financial 
transactions of the Louisville & Nashville in acquiring 
control of other roads and of statements of the inability 
of the Commission to answer the questions because of 
the refusal to allow inspection of correspondence, is 
given here merely for the purpose of completing in this 
publication the consecutiveness of the pages of the 
I. C. C. reports.—Editor.] 


FREE SERVICE IN CHICAGO 


In a brief in behalf of the Chicago Association of Com- 
merce, representing “the entire shipping interest of Chi- 
cago,” Rush C. Butler discusses the peculiar situation 
brought about by the suggestions in the first report on the 
five per cent case about “free services.” The brief is in 
opposition to the proposals with regard to the lighierage 
and tunnel services. It particularly applies to the first 
mentioned, not because Chicago is not equally interested in 
the tunnel service, but simply because the tunnel company 
is represented by its own counsel, who will file a separate 
brief. The lighterage company is not so represented. 

The broad foundation fact on which Mr. Butler bases 
his argument is that Chicago, for inbound and outbound 
freight, is a single area in which a flat rate has applied 
from time immemorial; that it is not proposed that that 
area shall be sub-divided and one shipper given one rate 
and another still another. That, he submits, is ridiculous 
in view of the history of what carriers and the Commission 
themselves have heretofore done—namely, the maintenance 
of a flat rate for every shipper, large and small, within the 
Chicago switching district. 

One of the many points made in the brief is that “value 
of the service to the shipper” is an utterly incomprehensi- 
ble theory in rate-making unless the Commission is prepared 
to assent to the proposition that the man nearest the 
freight house shall pay the highest rate because his team- 
ing cost is lowest. Or, stated in another way, that when- 
ever a shipper, by reason of his location, can make a larger 
profit, the carrier shall be allowed to absorb that profit, 
else the man with the favorable location will have an ad- 
vantage over the one farther away. 


The brief utterly repudiates any such theory and in- 
sists that all shippers shall be given the same rate, so long 
as they are within the switching district, and that if the 
carrier is obliged, no matter for what reason, to use ter- 
minal facilities owned by some person or carrier other 
than itself, the expense must fall upon the carrier and not 
upon the shipper. That is the disadvantage of the carrier 
that must use a terminal other than its own—that is, it is 
a disadvantage if the cost of service on that terminal is 
greater than would be the cost on a terminal which the 
carrier might own. If the cost is not greater than would 
be the fact if the carrier owned the terminal, then it is an 
advantage for the carrier to hire the terminal so that it 
may make the delivery it has heretofore held itself out to 
make. 

As to whether the carriers need money, Mr. Butler said 
that that is not important in determining whether the 
carriers, in this matter, have sustained the burden of proof 
put upon them by the law. He submits that the changes 
proposed in tunnel and lighterage deliveries are increases 
in rates which the carriers, before being allowed to make, 
must show will not be unreasonable or unduly discrimina- 
tory in comparison with rates which will be paid by ship- 
pers receiving deliveries on or over other terminals. 
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Declaration of Value 





No. 14.— October Term, 1914. 

Writ of Certiorari to 
the United States 
Circuit Court of Ap- 
peals for the Second 
Circuit. 

(Feb. 23, 1915.) 


Mr. Justice Day delivered the opinion of the Court. 

This action was begun in the Circuit Court of the 
United States for the Western District of New York, to 
recover $20,000 for the loss of certain automobiles, 
shipped for the petitioner, hereinafter called the Automo- 
bile Co., by the respondent, hereinafter called the Express 
Co. The automobiles were shipped under circumstances 
to be detailed later, and the recovery of their value was 
sought for a breach of the contract to carry safely; 
failure to deliver according to the contract; for negli- 
gence; and for breach of the duty imposed upon the ini- 
tial carrier by Section 20 of the Act to Regulate Com- 
merce, the Carmack Amendment (Act of June 29, 1906, 
chap. 3591, 34 Stat. 584). The automobiles were shipped 
and receipt was issued in the form usually used by the 
express companies and containing the clause “Nor in 
any event shall said Company be held liable beyond the 
sum of Fifty Dollars, at not exceeding which sum the 
said property is hereby valued unless a different value 
is hereinafter stated.” The receipt is in the form of 
the one shown in Adams Express Co. vs. Croninger, 226 
U. S. 491, and is identical in form with the one involved 
in the case of Wells, Fargo & Co. vs. Neiman-Marcus Co., 
227 U. S. 469. 

At the trial, the tariff-book of the Express Co. was 
marked for identification, but does not appear to have 
been embodied in the record. Counsel for the petitioner 
has, since the argument, filed a memorandum in explan- 
ation of the tariffs of the Express Co., and giving extracts 
therefrom, from which it appears that the rate for un- 
crated automobiles is double the merchandise rate, and 
that a through rate could be made by combination of 
rates from the point of shipment to the basing point, 
thence to destination. The rates filed, according to the 
memorandum, show merchandise rate from Chicago, as 
a basing point, to Buffalo, whence the goods were shipped, 
and shows merchandise rate, California section, page 
20, from Chicago to San Francisco, and double the mer- 
chandise rate from Chicago to Buffalo, Chicago to San 
Francisco, would be $26.50 per hundred pounds, or, using 
Kansas City as a basing point, taking the rates from 
Kansas City to Buffalo, Kansas City to San Francisco, 
the double rate would be the same amount per hundred 
pounds; also a valuation tariff, showing an additional 
charge for value in excess of $50, on rate of $8 per 
hundred pounds or over, 20 cents per hundred pounds, 
and, as the memorandum shows, if the value of the 
shipment may be taken to be $15,487.06, the rate for that 
sum in excess of $50.00 would be $31.00. 


The Automobile Co. was engaged in Buffalo in the 
manufacture, sale and shipment of automobiles. It had 
frequently made use of the services of the Express Co., 
knew its course of business, had a copy of its tariffs and 
a book of its express-receipts and was familiar with the 
same; that is, it knew of the filed rate based upon weight 
or volume and the primary statement of value and con- 
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sequent limitation upon the right to recover, as well as 
of the existence of a right to declare additional value 
and secure in case of loss an additional amount of re- 
covery. Indeed, the Automobile Co. had frequently re- 
sorted to the method of making a declaration of increased 
value in order to secure an increased amount of recovery 
under the tariff. 

In May, 1917, the Automobile Co. requested the Ex- 
press Co. to furnish an express car for the shipment of a 
carload of automobiles to San Francisco. Negotiations 
followed between the officers of the two companies and 
an understanding was reached. An express car was fur- 
nished and put as requested by the Automobile Co. upon 
a sidetrack where it could be by that company conveni- 
ently loaded. Four automobiles were then moved by 
their own power to the place of loading and together 
with an extra autonmiobile body and other automobile parts 
were loaded im the car by the shipper. When the car 
was loaded, triplicate receipts on the form usually used 
by the Express Co. were ‘made out and handed to the 
agent of the Automobile Co., who read them, observed the 
absence of declaration of value and the limitation of 
$50.00, and said they were satisfactory. Before the ship- 
ment moved, the agent of the Express Co. again called 
the attention of the agent of the shipper to the absence 
of declared valuation, inquired whether such declaration 
had been intentionally omitted and whether the property 
was insured, and was told that the omission was inten- 
tional and that the property was insured. Indeed it was 
shown beyond dispuute that the failure to declare an 
additional value was the result of a change in the me- 
thod of shipping its goods which had been shortly before 
put in practice by the Automobile Co., and that in this 
particular case the additional value was not declared 
because the shipment had been ordered from San Fran- 
cisco, and the primary rate, that is the one shown by the 
tariff on weight or volume based upon the primary value, 
had been designated from San Francisco as the rate un- 
der which the goods should be carried. The car moved 
toward its destination but never reached there because 
while in transit on the rails of the Santa Fe Railway in 
the state of Missouri it was destroyed by fire. 

This suit was then brought by the Automobile Co. 
against the Express Co. and the Santa Fe Railway to 
recover $20,000.00, the alleged value of the automobiles. 
The suit as to the Santa Fe Railway was dismissed for 
want of service and the case was tried only against the 
Express Co. As the case went to the jury, there was no 
denial of some liability on the part of the Express Co., 
the issue being whether its responsibility was limited 
to the sum of $50.00, the value of the automobiles as 
stated in the shipping receipt, which was in accordance 
with the published and filed tariff, or embraced the 
actual value of the things shipped. The trial court sus- 
tained the limitation in the receipt and directed a verdict 
for the $50.00 only, and after the affirmance by the Cir- 
cuit Court of Appeals of the Second Circuit of the judg- 
ment of the trial court entered on such instructed verdict 
(189 Fed. 591), the writ of certorari which brings the case 
before us was granted. 

The case as made therefore presents the question 
whether one who has deliberately and purposely, without 
imposition or fraud, accepted a contract of shipment lim- 
iting the amount of recovery to $50.00, which is the sum 
named in the filed tariffs as the amount of recovery in 
the absence of declaration of a greater value on the part 
of the shipper, who is given the privilege of paying an 
increased rate and having the liability for the full value 
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of the goods, is entitled in case of loss to recover the 
full value of the property. 

That contracts for limited liability, when fairly made, 
do not contravene the settled principles of the common 
law preventing the carrier from contracting against its lia- 
bility for loss by negligence (Railroad Co. vs. Lockwood, 17 
Wallace 675) was settled by this court in what is known 
as the Hart case, 112 U. §. 331. In that case a recovery 
limited to $1,200 for 6 horses, one shown to be worth 
$15,000 and the others from $3,000 to $3,500 each, was 
sustained upon the principle that the contract did not 
relieve against the carrier’s negligence, but limited the 
amount that might be recovered for such negligence, and 
it was there held that such contracts when fairly made did 
not contravene public policy. That case has been frequent- 
ly followed since and its doctrine applied in construing lim- 
ited liability contracts in connection with the Carmack 


Amendment to the Interstate Commerce Act, in a series , 


of cases beginning with the Adams Express Co. vs. Cron- 
inger, 226 U. S. 491. See in this connection Wells, 
Fargo & Co. vs. Neiman-Marcus Co., 227 U. S. 469; Kan- 
sas Southern Railway vs. Carl, 227 U. S. 639; M. K. & 
T. Ry vs. Harriman, 227 U. S. 657; Chicago, Rock Island 
& Pacific vs. Cramer, 232 U. S. 490; Boston & Maine 
Rd. vs. Hooker, 233 U. S. 39; A., T. & S&S. F. Ry Co. vs. 
Robinson, 233 U. S. 178. 

The facts detailed show that there was nothing unfair 
in the contract. It was made between competent parties, 
dealing at arm’s length, and for the purpose, so far as 
the shipper was concerned, of securing the lower rate, 
it deliberately took upon itself the risk of lessened re- 
covery in case of loss for the sake of the lower rate. 

Since the Act to Regulate Commerce and its amend- 
ments have gone into effect, cases of this character 
must be decided in view of the provisions of the Com- 
merce Act and its requirement that the carrier shall file 
its tariff and rates which shall be open to inspection and 
shall prescribe rates applicable to all shippers alike, thus 
to effect one of the main purposes of the law often de- 
clared by this court, to require like treatment of all 
shippers and the charging of uniform rates equally ap- 
plicable to all under like circumstances. As this court 
said in one of the earlier cases, considering the limited 
liability contracts in connection with the provisions of the 
Interstate Commerce Act (Kansas Southern Railway vs. 
Carl, 227 U. S. 639): 


The valuation declared or agreed upon as evidenced by the 
contract of shipment upon which the published tariff rate is 
applied, must be conclusive in an action to recover for loss or 
damage a greater sum. . . . To permit such a declared val- 
uation to be overthrown by‘evidence aliunde the contract for 
the purpose of enabling the shipper to obtain a recovery in a 
suit for loss or damage in excess of the maximum valuation 
thus fixed, would both encourage and reward undervalua- 
tions and bring about preferences and discriminations forbidden 
by the law. Such a result would neither be just nor conducive 
to sound morals or wise policies. The valuation the shipper 
declares determines the legal rate where there are two rates 
based upon valuation. He must take notice of the rate ap- 
plicable, and actual want of knowledge is no excuse: 


But it is said, and this fact was the basis of the 
dissenting opinion in the Circuit Court of Appeals, that 
there was no valuation at all in this case, and that the 
isproportion between the actual value of the automobiles 
shipred—about $15,000—and $50 demonstrates this 
fact, and it is insisted that what was done was merely 
an arbitrary and unreasonable limitation in the guise of 
valuation. This argument overlooks the fact that the 
legality of the contract does not depend upon a valua- 
tion which shall have a relation to the actual worth of the 
property. None such was attempted in the Marcus-Nei- 
man case, the Croninger case, or. the Hooker case. But 
the contract embodied in the receipt was sustained in 
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the Express Co. cases, because of the acceptance of the 
same by the parties as the basis of shipment, and by 
force of the statute as to the filed tariff and the require 
ment of the shipper to take notice of its terms and to 
be bound thereby. In each of those cases the filed tariff 
showed an opportunity to the shipper to have a recovery 
in a greater value than was declared, thus making it 
optional with the shipper to ship at the lower rate and 
not to avail himself of the right to greater recovery 
upon paying the higher rate named in the tariff As the 
cases cited have held, so long as the tariff rate remains 
operative, the alternative rates based on value are deemed 
to be in force and controlling of the rights of the parties. 
Great Northern Ry. Co. vs. O’Connor, 232 U. S. 508; 
Boston & Maine Rd. vs. Hooker, 233 U. S. 97, 121. 

If the rates were unreasonable it is for the Commis- 
sion to correct them upon proper proceedings. If this 
were not so, the Interstate Commerce Act would fail to 
make effectual one of its prime objects, the prevention 
of discrimination among shippers. So long as the tariffs 
are adhered to, shippers under the same circumstances 
are treated alike. 

Since the cause of action in this case arose, the 
Interstate Commerct Commission has dealt with this 
subject (The Matter of Express Rates, 28 I. C. C. 131), 
and the fifty-dollar limitation and the classification based 
upon the valuation not exceeding $50 has been made 
applicable only to shipments weighing not more than 100 
pounds. (28 I. C. C. 137, 138.) Under that weight the 
recovery is still limited to the sum of $50 unless a greater 
value is declared at the time of shipment, and the de- 
clared value in excess of the value specified paid for, or 
agreed to be paid for, under the schedule of charges for 
excess value. The limitation in the tariffs of $50 was 
made in view of the great mass of merchandise of mod- 
erate value in shipments received by the Company, and 
for that reason has been permitted in modified form to 
remain in the published tariffs by the action of the 
Interstate Commerce Commission in the matter to/ which 
we have referred, 

In the O’Connor case (232 U. S. 508) and the Robin- 
son case (232 U. S. 173), above cited, the doctrine of the 
conclusiveness of the filed rates was said to have no 
application to attepmted fradulent acts or false billing. 
We do not perceive how this doctrine can be applicable 
to the present case. As the statement of facts shows, 
the transaction was open and above board, the character 
of the goods were plainly disclosed and known to both 
parties, and the rate paid was not attempted to be fixed 
upon actual value alone, but upon a value which the 
shipper was competent to agree to, in consideration of 
the lower rate. Indeed, if a recovery for full value was 
to be permitted in this case, the. shipper itself would 
obtain an undue advantage in recovering such value, 
when it had purposely and intentionally taken the risk 
of less responsibility from the carrier, for a lower rate. 
Such result would bring about the very favoritism which 
it is the purpose of the Commerce Act to avoid. 

The suggestion that there is a wrong to other ship- 
pers, who value their goods at their real worth, is an- 
swered by the fact that this tariff was open to all under 
the same circumstances, and while it remained in force, 
any shipper who wished to take the risk of a recovery 
for very much less than the value of his goods might have 
the benefit of the shipment at the reduced rate. The 
contention that the carrier should have been held to 
account for the value of what was left of the automobiles 
after the wreck and fire does not seem to be presented 
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by the pleadings and was not involved in the disposition 
of the case ultimately made upon the contract of ship- 
ment. We find no error in the court’s withholding that 
issue from the jury in the condition of the record. 
Finding no error in the judgment of the Circuit 
Court of Appeals it is affirmed. 
Mr. Justice Pitney dissenting. 


Switching At Newcastle 
No. 591.— October Term, 1914. 


Appeal from the 
United States Dis- 
vs. trict Court for the 
Western District of 
Pennsylvania. 


Pennsylvania Co., Appellant, 


The United States et al. 


(Feb. 23, 1915.) 

Mr. Justice Day delivered the opinion of the Court. 

This case comes here by appeal from an order of the 
District Court of the United States for the Western 
District of Pennsylvania, denying a motion for interlocu- 
tory injunction against the Interstate Commerce Commis- 
sion. 214 Fed. 445. 

The Buffalo, Rochester & Pittsburgh Railway Co., 
hereinafter called the Rochester Co., filed its petition be- 
fore the Interstate Commerce Commission against the 
Pennsylvania Co., averring that in the City of New Castle, 
Penn., there was a physical connection b<tween the rail- 
roads jointly operated by the Rochester Co. and the Balti- 
more & Ohio Railroad Co., and the terminal facilities of 
the Pennsylvania Co., at which joint traffic could be prop- 
erly exchanged, and is exchanged between the railroad 
operated by the Rochester Co., and the Baltimore & Ohio 
Railroad, so that traffic on the lines owned and operated 
by the Rochester Co., and from manufactories and indus- 
tries reached by the terminal lines of said company in the 
City of New Castle can be delivered to the Pennsylvania 
Co., and thus transported to its destination; that there are 
no joint routes or through rates in effect between the 
Rochester Co. and the Pennsylvania Co. by which traffic 
to and from industries upon the terminal line of the Penn- 
sylvania Co. in or near the city of New Castle may be car- 
ried and although complainant had frequently requested 
the Pennsylvania Co. to join in establishing the same, the 
Pennsylvania Co. failed and neglected so to do; that the 
Rochester Co. upon interstate traffic carried by it to the 
point of physical connection with the road of the Pennsyl- 
vania Co., which traffic is destined to manufactories or in- 
dustries upon the lines of the Pennsylvania Co. in or near 
the city of New Castle, is ready and willing, and has offered 
to pay the Pennsylvania Co. its lawful and proper charges 
for receiving, carrying and delivering such traffic, which 
charges it makes to other persons or companies for like 
services; that the action of the Pennsylvania Co. in de- 
clining to receive, carry and deliver to the point of physical 
connection aforesaid, interstate traffic offered by the Ro- 
chester Co. subjects said company and shippers of inter- 
state traffic over its lines destined to the manufactories 
and industries upon the line of the said Pennsylvania Co. 
to an undue and unreasonable prejudice and disadvantage, 
and is in violation of Section 3 of the Act to Regulate 
Commerce, in that it constitutes a failure to afford reason- 
able, proper and equal facilities to complainant with those 
afforded to other persons for the interchange of traffic 
between their respective lines, and for the receiving, for- 
warding and delivering of property to and from their sev- 
eral lines; that there are no other through routes and 
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joint rates in effect to which the Rochester Co. and Penn 
sylvania Co. are parties for the through transportation 
of interstate traffic carried by the Rochester Co., destined 
to the manufactories and industries on the lines of the 
Pennsylvania Co., in or near said city, nor are there any 
through routes or joint rates in effect between the com- 
panies for interstate traffic originating at the manufactories 
and industries on the lines of the Pennsylvania Co. in o1 
near New Castle, destined to points upon the lines of the 
Rochester Co. or points which are reached by its con 
nections; and that failure and refusal of the Pennsylvania 
Co. is forbidden by Section 15 of the Act to Regulate Com- 
merce. The Rochester Co. prayed for an order command- 
ing the Pennsylvania Co. to cease and desist from such 
violations of the Act to Regulate Commerce, and for such 
orders as might be deemed necessary, and that the Com- 
mission should establish through routes and joint rates 
on articles of merchandise tendered to the Pennsylvania 
Co. at the point of physical connection above set. forth 
for delivery on the lines of defendant’s railroad, in or near 
the said city of New Castle, and from the industries and 
manufactories on the lines of the above named railroad 
in or near the city of New Castle to points on the line 
of the Rochester Co. or its connections; said joint rates 
so established to be the maximum to be charged, and that 
the Commission prescribe a division of the same and the 
terms upon which such through route can be operated. 

The Commission made no order establishing through 
routes and joint rates, but held that inasmuch as the 
Pennsylvania Co.’s refusal to accept from and move to the 
Rochester Co. carload lots of freight within the switching 
limits of New Castle, while performing the service in 
connection with the said other three carriers within said 
switching limits was a discrimination, the same was undue, 
unreasonable, and in violation of the Act to Regulate Com- 
merce. The Commission ordered that the Pennsylvania 
Co. be required on or before March 15, 1914, to cease and 
desist from such undue and unreasonable prejudice and 
disadvantage as against the Rochester Co., and required 
the Pennsylvania Co. to establish and maintain rates, 
regulations and practices which would prevent and avoid 
the aforesaid undue and unreasonable prejudice and dis- 
advantage for a period of two years. Subsequently orders 
were made, making the order effective from a later date, 
to-wit, April 15, 1914. 

From the facts found by the Commission it appears 
that New Castle is a manufacturing city of much impor- 
tance, having a population of about forty thousand people, 
situated near the center of the-iron, steel and ore indus- 
tries of the Mahoning and Shenango Valleys. The switch- 
ing limits of New Castle in their greatest length are about 
four miles in extent, and included therein are about 100 
industries. The Pennsylvania Railroad, The Baltimore & 
Ohio Railroad, The Pittsburgh & Lake Erie Railroad, Erie 
Rwilroad, and the Rochester Railroad all reach and serve 
New Castle by their several lines of railroad. Each of 
the four roads has switching connections with the Pennsy]- 
vania Co. with interchange tracks and terminals within 
the switching limits. The Rochester road operates a line 
of railroad from Rochester and Buffalo, in the state of 
New York, to New Castle and Pittsburgh, in the state of 
Pennsylvania. It reaches New Castle from the town of 
Butler, Penn., over the rails of the Allegheny & Western 
Railroad, which are now jointly used by the Rochester 
Co. and the Baltimore & Ohio Railroad, under a contract 
between them. phe terminal facilities of the Pennsylvania 
Co. at New Castle consists of depots, freight stations, 
yards, team tracks and side tracks, together with spur 








lia 
m- 


oh 


1s 





March 6, 1915 





tracks reaching 26 industries within the switching limits. 
Within the switching limits there are two points of con- 
nection with the lines of the Pennsylvania Co., and those 
jointly used by the Baltimore & Ohio and the Rochester Co. 
One of these points is at Moravia Street, near the center of 
the city, where the Pennsylvania Co. has interchange yards 
with a capacity of 250 cars. This point is about 1,000 feet 
from the freight station of the Rochester road, where the 
latter road has two unloading tracks of ten cars capacity 
each and a team track of twelve cars capacity. The 
second point of connection is near the outer yards of the 
Pennsylvania Co., where there are ample facilities for 
interchange of traffic. 

The Pennsylvania Co. refuses all interchange of car- 
load freight, whether incoming or outgoing, with the Ro- 
chester road within the switching limits of New Castle, 
but it does conduct such interchange with the Erie, the 
Pittsburgh & Lake Erie, and the Baltimore & Ohio roads. 
As to these roads the Pennsylvania Co. has published its 
tariffs, and offers to receive, transport and deliver to and 
from the lines of these three carriers carload shipments 
to and from about 128 industries within the switching 
limits and immediate vicinity of New Castle, at a charge 
of $2.00 per car within the limits and a varying charge 
with a maximum of $5.00 per car without the limits. The 
industries on the tracks of the Pennsylvania Co. within the 
switching limits, which receive carload freight from the 
Rochester road, or which may desire to ship such freight 
over the Rochester road, to points beyond New Castle, 
must dray their traffic to and from the depot or team 
track of the Rochester Co. Representatives of such indus- 
tries testified as to the disadvantage to them resulting 
from the refusal of the Pennsylvania Co. to perform switch- 
ing service on traffic moving over the line of the Rochester 
Co. 

The Commission found this practice to be an undue 
and unreasonable discrimination against the Rochester 
Co., and made an order requiring the Pennsylvania Co. 
to desist therefrom. Commissioner Harlan dissenting was 
disposed to agree to an order fixing reasonable joint 
through rates for the use of the terminals of the Pennsyl- 
vania Co. and over the rails of the Rochester Co., but 
disagreed with the order on the grounds made. The 
Pennsylvania Co. then filed the bill in this case in the 
District Court of the United States for the Western District 
of Pennsylvania, and moved for a preliminary injunction, 
restraining the enforcement of the order. Answer was 
tled on behalf of the United States, and the Interstate 
Commerce Commission and the Rochester Co. intervened 
and, after hearing, the motion was denied, two judges 
concurring and one judge dissenting. Pennsylvania Co. vs. 
United States, 214 Fed. 445. From this action the Pennsyl- 
vania Co. appeals, and the case is now before this court. 

Section 3 of the Act to Regulate Commerce, 24 Stat. 
379, 380, provides: 


That it shall be unlawful for any common carrier subject 
to the provisions of this act to make or give any undue or un- 
reasonable preference or advantage to any particular person, 
company, firm, corporation or locality, or any particular 
description of traffic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation or locality, 
or any particular description of traffic, to any undue or un- 
reasonable prejudice or disadvantage in any respect whatso- 
ever. 

Every common carrier subject to the provisions of this act 
shall, according to their respective powers, afford all reason- 
able, proper and equal facilities for the interchange of traffic 
between their respective lines, and for the receiving, forward- 
ing and delivering of passengers and property to and from 
their several lines and those connecting therewith, and shall 
not discriminate in their rates and charges between such con- 
necting lines; but this shall not be construed as requiring any 
such common carrier to give the use of its tracks or terminal 
facilities to another carrier engaged in like business, 


This section forbids any undue or unreasonable pref- 
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erence or advantage in favor of any person, company, 
firm, corporation or locality; what is such undue or un- 
reasonable preference or advantage is a question not of 
law, but of fact. Texas & Pacific Ry. Co., vs. Interstate 
Commerce Commission, 162 U. S. 197, 219; Interstate 
Commerce Commission vs. Alabama Midland Ry.. Co., 168 
U. S. 144, 170. If the order made by the Commission does 
not contravene any constitutional limitation and is within 
the constitutional and statutory authority of that body 
and not unsupported by testimony, it cannot be set aside 
by the courts, as it is only the exercise of an authority 
which the law vests in the Commission. Interstate Com- 
merce Commission vs. Deleware, Lackawanna & Western 
R. R. Co., 220 U. S. 235, 251; Los Angeles Switching Case, 
234 U. S. 294, 311; Houston & Texas Ry. vs. United 
States, 234 U. S. 342, 359. 

It is to be remembered that in the aspect which the 
case now presents, there is no question as to the terms 
which the Commission might prescribe, or the compensa- 
tion which the Pennsylvania Co. should receive for the 
service to be rendered. The sole question is whether 
the Commission exceeded its authority in requiring the 
Pennsylvania Co. to cease and desist from what the Com- 
mission found to be a discriminatory practice. 


In determining whether the Commission exceeded its 
authority under Section 3 of the Act to Regulate Com- 
merce, it is essential to consider the character of the 
service required in the present case. Section 3 was a part 
of the original act, and remains unchanged, but there are 
certain amendments to the act which are to be read in 
connection with Section 3 as if they were originally in- 
corporated within the act. (Blair vs. Chicago, 201 U. S. 
400, 475.) The Act as amended June 29, 1906, 34 Stat. 
584, defines what is meant by common carriers — engaged 
in transportation by railroad — which are brought within 
the control of the Act, and a railroad is defined to include 
all switches, spurs, tracks and terminal facilities of every 
kind, used or necessary in the transportation of persons 
or property deignated in the Act, and also all freight 
depots, yards and grounds used or necessary in the trans- 
portation or delivery of any of said property. Not only 
does the Act define railroads, but it specifically defines 
what is meant by transportation, which is made to include 
“cars and other vehicles and all instrumentalities and 
facilities of shipment or carriage, irrespective of owner- 
ship or of any contract, express or implied, for the use 
thereof and all services in connection with the receipt, 
delivery, elevation, and transfer in transit, ventilation, 
refrigeration or icing, storage,and handling of property 
transported.” It is made the duty of every carrier “subject 
ot the provisions of this Act to provide and furnish such 
transportation, upon reasonable request therefor, and to 
establish through routes and just and reasonable rates ap- 
plicable thereto”; and on June 18, 1910,36 Stat. 545, it was 
additionally provided that the carrier should “provide rea- 
sonable facilities for operating such through routes and 
make reasonable rules and regulations with respect to the 
exchange, interchange, and return of cars used therein, and 
for the operation of such through routes, and providing 
for reasonable compensation to those entitled thereto.” 
See United States vs. Union Stock Yards & Transit Co., 
226 U. S. 286, and as to the character of such commerce, 
Illinois Central R. R. vs. Railroad Commission of Louisiana, 
decided Feb. 1, 1915. 

It follows that the provisions of Section 3 of the Act 
must be read in connection with the amendments and 
subsequent provisions, which show that transportation 
as used in the Act covers the entire carriage and services 
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in connection with the receipt and delivery of property 
transported. There can be no question that when the 
Pennsylvania Railroad used these terminal facilities in 
connection with the receipt and delivery of carload freight 
transported in interstate traffic, it was subject to the pro- 
visions of the Act, and it was obliged as a common carrier 
in that capacity to afford all reasonable, proper and equal 
facilities for the interchange of traffic with ‘connecting 
lines and for the receiving, forwarding and delivering of 
property to and from its own lines and such connecting 
lines, and was obliged not to discriminate in rates and 
ments to the Act, the facilities for delivering freight of a 
charges between such connecting lines. By the amend- 
terminal character are brought within the terms of trans- 
portation to be regulated. 

The cars transported over the Rochester road are 
brought to a physical connection with the Pennsylvania 
road at a point where it receives the carload freight from 
other roads and transports them over its connecting termi- 
nals to points of destination, and at that point in like 
manner forwards over other railroads carloads of freight 
transported in interstate commerce and destined for points 
on such other connecting railroads. 

If the cars of the Rochester Co. reaching the point of 
connection are drawn by a Baltimore & Ohio locomotive 
they are received and delivered by the Pennsylvania Co. 
over its terminals. 

The Pennsylvania Co. insists that these statutory pro- 
visions do not apply to it under the circumstances of this 
case, and that the Commission exceeded its authority in 
requiring it to desist from what the Commission found 
to be a discriminatory practice, for certain reasons which, 
as we understand them, may be reduced to three: (a) 
That upon the facts shown there is no discrimination in a 
real sense, and certainly none which warrants the making 
of the order in question; (b) That the order requires the 
railroad company to give up the use of its terminals to 
another company in violation of the last clause of Section 
3; and (c) that the order is a taking of the railroad com- 
pany’s property in violation of the protection afforded to 
it under the Constitution of the United States, preventing 
the taking of property without due process of law, for the 
contention is that the effect of the order is to subject the 
Pennsylvania Railroad’s property to the use of the Ro- 
chester Co. without compensation. 

That there is no discrimination in fact is rested upon 
the argument that with the other three roads the Pennsyl. 
vania Railroad has certain reciprocal arrangements in the 
Mahoning and Shenango Valleys, by which these three 
roads interchange cars with the Pennsylvania Railroad. 
It is contended that this, more than the $2.00 per car, is 
the real inducement for the treatment of those railroads. 
But, as the Commission found, the amount of traffic ex- 
changed between these three railroads is of a varying 
and differing quantity, and to ascertain the value of such 
service to the Pennsylvania Railroad would be a futile 
undertaking, involving uncertain and speculative consider- 
ations as to the value of this and that service and the 
varying cost of performing such service at remote and 
different places. The statements in the records, presented 
to the Commission by the Pennsylvania Co., show the 
great difference in service of this character rendered by 
the three railroads and by the Pennsylvania Co. for the 
different roads. For instance, it is shown that during 1911 
the Baltimore -& Ohio switched for the Pennsylvania 69 
cars at New Castle, and in the Valleys generally 4,185 
cars, while the Pennsylvania Co. switched for the Balti- 
more & Ohio 8,286 cars in New Castle, and in the Valley 
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generally 8,900 cars. The Rochester Co. switched for 
the Pennsylvania in the same year 406 cars in New Castle 
and 3,661 cars to points adjacent thereto. The Rochester 
Co. moved for the Pennsylvania Co. in New Castle 337 
cars more than did the Baltimore & Ohio, and in gross 
totals, through and into adjacent regions, 187 cars less. 
The Pennsylvania Co. moved nearly twice as many cars 
for the Baltimore & Ohio road as the Baltimore & Ohio 
did for it. The Government therefore contends with much 
force that such reciprocal switching arrangements ought 
not to justify giving cars shipped over the Baltimore & 
Ohio Railroad a preference denied the cars shipped over 
the lines of the Rochester road, which cars enter New 
Castle on the same track and reach the same junction 
points. And as we have said the question of compensation 
is not here involved, and what compensation the Penn- 
sylvania Co. might require from the Rochester Co. is 
not now to be determined. We agree with the Commission 
and the court below that the alleged reciprocal shipping 
arrangements do not remove the discriminatory character 
of the treatment of the Rochester road. 

The objection that the railroad is required to give up 
the use of the terminals to another company, is perhaps 
the principal contention of the Pennsylvania Co., and is 
based upon the last clause of the second paragraph of 
Section 3, which provides that the section shall not be 
construed as requiring any common carrier to give the 
use of its tracks or terminal facilities to another carrier 
engaged in like business. 

As we have heretofore shown, the Act, as it now is, 
provides that transportation which must be furnished to 
all upon equal terms includes the delivery of freight as 
part of its transportation. While Section 3 remains part 
of the Act in its original form, it must be given a reason- 
able construction with a view to carrying out all the pro- 
visions of the Act and to make every part of it effective, 
in accordance with the intention of Congress. 

The majority of the District Court thought the present 
case was controlled by the case of the Grand Trunk Ry. 
Co. vs. Michigan Railroad Commission, 231 U. S. 457, and 
certainly that case is closely analogous to the present 
one. In that case the Michigan statute, which was en- 
forced by the State Commission, as to intrastate commerce, 
required railroads in that state to afford reasonable and 
proper facilities, by the establishment of switching con- 
nections between the roads and the establishment of 
depots and freight yards for the interchange of traffic, 
for the receiving, forwarding and delivering of passengers 
and property to and from other lines and those connecting 
therewith, and to transport: and deliver without undue de- 
lay and discrimination freight and cars destined to any 
point on its own lines or connecting lines, and not to dis- 
criminate in rates and charges between connecting lines. 
That act, like the Federal act, contained a provision that 
nothing therein should be construed as requiring any rail- 
road to give the use of its tracks and terminal facilities to 
another railroad engaged in like business. This court sus- 
tained an order of the Commission requiring the Grand 
Trunk Railway to accept freight for other roads at con- 
nected points for shipment in the city of Detroit. In that 
connection this court stated the question to be: 


Whether, under the statutes of the State of Michigan, ap- 
pellants can be compelled to use the tracks it owns and ope- 
rates in the city of Detroit for the interchange of intrastate 
traffic; or, stating the question more specifically, whether the 
companies shall receive cars from another carrier at a junction 
point or physical connection with such carrier within the cor- 
porate limits of Detroit for transportation to the team tracks 
of the companies; and whether the companies shall allow tle 
use of their team tracks for cars to be hauled from their team 
tracks to a junction point or physical connection with another 
earrier within such limits and be required to haul such cars 
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in either of the above-named movements or between industrial 
sidings. 


In answering the contention that the service required 
was not transportation, but amounted to an appropriation 
of the terminal facilitties of the Grand Trunk Railway, 
this court said: 


The proposition of appellants is, as said by the District 
Court, that such service and team track service ‘‘are not in a 
proper sense transportation, but are essentially distinguishable 
therefrom;”’ or, to put it another way—and one which expresses 
more specially the contention of appellants—they are mere con- 
veniences at the destination or initial point of the transporta- 
tion and hence are terminal facilities merely and their use is 
not required to be given to other railroads. The District Court 
did not regard them in the latter character. After stating the 
conditions which exist in Detroit and its extent, the court said 
of them: ‘‘Such tracks are necessary to prevent the congestion 
which would result from requiring all carload freight, both in 
and out, to be delivered at the freight depots of the respective 
roads, and in a very proper sense are shipping stations.’’ The 
court concluded that the services were transportation and that 
the statute of the state validly empowered the Commission ‘‘to 
require local transportation by a railroad between its own ship- 
ping stations within a city, whether such plurality of shipping 
stations has been voluntarily established’ by the railroad, as 
here, or has been required by the Commission under its lawful 
powers; and provided such transportation is for such sub- 
stantial distance and of such a character as reasonably to re- 
quire a railroad haul, as distinguished from other means of 
earriage.’’ The court further said: ‘It is clear that a statute 
validly may, and the statutes we are considering do, authorize 
the employment of such depots, sidetracks and team tracks of 
a railroad for transporting carload freight to and from the 
junction of such road with another road as a substantial part 
of a continuous transportation routing, where such junction is 
outside the city limits.’”’ And it was remarked that the fact 
that the freight movement begins and ends within the limits of 
a city does not take from it its character ‘‘of an actual trans- 
portation between two termini,’ the other condtions obtaining. 
We concur in the conclusion of the court. 


Afer describing the extent of the city of Detroit to 
be about 22 miles, and its population about 500,000, the 
court held that it was competent for the state commission 
to require transportation between points in that city, as 
the beginning and destination of traffic, and that to call 
the service necessary to such movement a taking of termi- 
nals was misleading, and that the statute involved was a 
proper regulation of the business of appellants, and not 
an appropriation of their terminal facilities for the use 
and benefit of another road. 

In the present case we think there is no requirement 
in the order of the Commission amounting to a compul- 
sory taking of the use of the terminals of the Pennsylvania 
Co. by another yoad, within the inhibition of this clause 
of Section 3. The order gives the Rochester road no 
right to run its cars over the terminals of the Pennsyl- 
vania Co. or to use or occupy its stations or depots for 
purposes of its own. There is,no requirement that the 
Rochester Co. be permitted to store their cars in the 
yards of the Pennsylvania Co. or to make use of its freight 
houses or other facilities; but simply that the Pennsyl- 
vania Co. receive and transport the cars of the Rochester 
Co. over its terminals at New Castle in the same manner 
and with the same facilities that it affords to other rail- 
roads connecting with the Pennsylvania railroad at the 
same point. 

The third and last objection is that the effect of the 
order of the Commission is to appropriate the property 
of the Pennsylvania Railroad without compensation to the 
use of the Rochester Co. in violation of the Constitution 
of the United States. Certainly the railroad cannot main- 
tain, in view of the provisions of the statute to which we 
have referred, that these terminal facilities are exempt 
from public regulation and under all circumstances subject 
to its own control, to be dealt with in such manner as it 
may see fit. This court recognized, in the case of United 
Staies vs. Terminal R. R. Ass’n, 224 U.S. 383, that terminal 
facilities might be so used as to create monopolies, which 


it was within the power of Congress to control, a power 


Which it might exercise within the prohibitions and limita- 
tions of the Sherman Act. So in the present case, all that 
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the order requires the Pennsylvania Co. to do is to receive 
and transport over its terminals by its own motive power, 
for the Rochester Co., as it does for other companies, 
similarly situated, carload freight in the course of inter- 
state transportation. 


To support the constitutional argument in this con- 
nection, reliance is had upon the decision of this court in 
Louisville, etc., R. R. vs. Stock Yards, 212 U. S. 132. That 
case was also relied upon to support a lixe argument in 
the Grand Trunk case, supra, and in the opinion of the 
court was analyzed and its application to the situation 
then presented denied. An examination of the Louisville 
case shows that it was unlike the one now presented. 

The Louisville & Nashville Co. and the Southern Rail- 
way Co. were competing companies for the live stock 
business at Louisville. Each maintained its own stoc:x 
.ards, the yard of the Louisville & Nashville Co. being 
known as the Bourbon Stock Yards, and that of the 
routhern Railway Co. as the Central Stock Yard: (See 
118 Fed. 118, and the same case in this court in 192 U. S. 
568.) The Railway Co. was ordered in the state court 
to receive at its stations in Kentucky, and to bill, trans- 
port, transfer, switch and deliver in the customary way, 
at some point of physical connection with the tracks of the 
Southern Railway, and particularly at one described, all 
live stock or other freight consigned to the Central Stock 
Yards or to persons doing business there; to transfer, 
switch and deliver to the Southern Railway at the said 
point of connection any and all live stock or other freight 
coming over its lines in Kentucky, consigned to the Cen- 
tral Stock Yards or persons doing business there; to re- 
ceive at the same point and to transport, switch, transfer 
and deliver all live stock consigned to any one at the 
Bourbon Stock Yards, the shipment of which originates 
at the Central Stock Yards; and was required, whenever 
requested by the consignor, consignee, or owner of the 
stock, at any of the stations, and particularly at its break- 
up yards in South Louisville, Ken., to recognize their 
right to change the destination, and upon payment of the 
whole freight rate and proper presentation of the bill 
of lading duly indorsed, to change the destination and 
deliver at a point of connection with the Southern Railway 
tracks for delivery by the latter to the Central Stock 
Yards. This judgment of the state court was reversed in 
this court, among other things the court saying: 


If the principle is sound, every road into Louisville, by 
making a physical connection with the Louisville & Nashville, 
can get the use of its costly terminals and make it do the 
switching necessary to that end, upon simply paying for the 
service of carriage. The duty of a carrier to accept goods 
tendered at its station does not extend to the acceptance of 
ears offered to it at an arbitrary point near its terminus by a 
competing road, for the purpose of reaching and using its ter- 
minal station. To require such an acceptance from a railroad 
is to take its property in a very effective sense, and cannot be 
justified, unless the railroad holds that property subject to 
greater liabilities than those incident to its calling alone. 


As this court said in the Grand Trunk case, the case 
turned upon the point that the roads were competitive 
and the point of delivery an arbitrary one and thereby 
the terminal station of one company was required to be 
shared with the other. In that connection it used lan- 
guage applicable to the present situation: 

In the case at bar a shipper is contesting for the right, 
as a part of transportation. The order of the Commission was 
a recognition of the right, and legally so. Considering the 
theatre of the movements, the facilities for them are no more 
terminal or switching facilities than the depots, side tracks and 
main lines are terminal facilities in a less densely populated 
district. A precise distinction between facilities can neither 
be expressed nor enforced. Transportation is the business of 


railroads, and when that business may be regulated and to 
what extent regulated may depend upon circumstances. 


So here there is no attempt to appropriate the termi- 
nals of the Pennsylvania Railroad to the use of the Ro- 
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chester Co. What is here accomplished is only that the 
same transportation facilities which are afforded to the 
shipments brought to the point of connection over tracks 
uused in common by the Baltimore & Ohio Railroad and 
the Rochester Co., shall be rendered to the Rochester Co. 
as are given to the Baltimore & Ohio Co. under precisely 
the some circumstances of connection for the transporta- 
tion of interstate traffic. All that the Commission ordered 
was that the Company desist from the discrimatory prac- 
tice here involved, and in so doing we think it exceeded 
neither its statutory authority nor any constitutional limi- 
tation, and that the District Court was right in so de- 
termining. 

It follows that the order denying the application for 
temporary injunction was properly made, and the judg- 
ment must be affirmed. 


Mr. Chief Justice White dissenting. 


The court now holds that this controversy involves 
merely a switching privilege and the duty of one railroad 
not to refuse such privilege to another, or at all events if 
it permits it to one, to allow it to other roads on terms 
of equality. By a necessary inference, therefore, the de- 
cision now made is concerned alone with that subject and 
does not in any degree whatever as a matter of law in- 
volve the right of one railroad company to compel an- 
other to permit it to share in its terminal facilities. If I 
could bring my mind to understand the facts of the con- 
troversy as they are now appreciated by the court, there 
would be no difficulty whatever on my part in accepting 
the legal principle which is applied to them. But the 
difficulty which I have is in the premise of fact upon which 
the case is decided. In other words, I have found it im- 
possible to escape the conclusion that instead of being 
one concerning a mere switching privilege, the case is 
really one involving the using of terminal facilities. Dif- 
fering only therefore as to an appreciation of the facts 
I am very reluctant to express a dissent, a reluctance 
which is greatly increased by the consideration that the 
view of the facts now taken by the court is one which 
was adopted by the court below and which was stated by 
the Interstate Commerce Commission. Strong, however, 
as is the admonition resulting from this situation, it is 
not strong enough to overcome the force of my conviction 
as to what the case really concerns and to overcome the 
belief that it is my duty at least to state the fact of my 
dissent. 

Mr. Justice McReynolds took no part in the consider- 
ation and decision of this case. 
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Nos. 493 and 494.—October Term, 1914. 





Appeals from the Dis- 
The United States, Appellant, trict Court of the 


vs. United States for the 
Erie Railroad Co. Southern District of 
New York. 


(Feb. 23, 1915.) 

Mr. Justice McKenna delivered the opinion of the court. 

These are direct appeals from decrees dismissing two 
bills filed by the United States to enjoin the railroad 
company from issuing passes to employes of common 
carriers not subject to the Act to Regulate Commerce. 

The action of the railroad company is alleged to be in 
violation of sections 2 and 3 of that act, 24 Stat. 379, c. 
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104, and of sections 1 and 6 as amended June 29, 1906, 3. 
Stat. 584, 586, prohibiting rebates and preferences, 

The bills were filed in pursuance of section 3 of the 
Act to Further Regulate Commerce, 32 Stat. 847, 848, ¢ 
708, which authorizes proceedings in equity to preven: 
common carriers from departing from their published rates 
or from committing any discrimination forbidden by law, 
and the basic contention of the United States is that the 
giving of passes for free transportation constituted a de- 
parture from the carrier’s published rates and a discrimi- 
nation against other passengers. To this the railroad re- 
plies that the passes issued by it and which constitute 
the ground of suit were authorized by the so-called anti 
pass provision of section 1 of the Act to Regulate Com.- 
merce. The question, therefore, is very direct, and is, 
What does the act authorize or prohibit? 

The charge in No. 493 is that the railroad company 
which is a common carrier subject to the act, in pursuance 
of a standing practice, issues passes to certain of the 
officers, agents and employes of various trans-Atlantic 
steamship lines, such lines not being carriers subject to 
the act, while other passengers who are transported be- 
tween the same points are required to pay the published 
fares, and that the railroad company will continue tne 
practice. 

The railroad company admits the charges and avers 
that it solicits transportation over its lines of freight 
brought to this country by the steamship lines that the lat- 
ter in turn solicit from shippers on the line of the railroad 
company the transportation of their freight abroad; that 
large amounts of traffic moving by the steamship lines are 
transported by the railroad company after arrival in or 
before departing from the United States, as the case may 
be, some of it under through bills of lading; that the in- 
terchange of passes between the officers and employes 
of the railroad and such steamship lines to the limited 
extent alleged is one which as a matter of common knowl- 
edge has existed and been openly followed by the railroad 
company and other carriers generally for years; that its 
existence was commonly known long before the passage 
of the Interstate Commerce Act, by the terms of which its 
continuance is permitted; that it rests upon the same con- 
sideration, including considerations of business policy 
which have adways been recognized as justifying the in- 
terchange of passes and is recognized and permitted by 
the proviso in section 1 of the act as amended and ap- 
proved June 29, 1906. The provision is as follows: 


No common carrier subject to the provisions of this act 
shall after Jan. 1, 1907, directly or indirectly issue or give any 
interstate free ticket, free pass or free transportation for pas- 
sengers, . . . provided that this provision shall not be con- 
strued to prohibit the interchange of passes for the officers, 
agents and employes of common carriers and their families, nor 
to prohibit any common carrier from carrying passengers free 
with the object of providing relief in cases of general epidemic, 
pestilence or other calamitous visitation. 


The material facts in No. 494 are the same as in No. 
493, with the exception that the passes there in controversy 
were issued by the railroad company to an employe of the 
Great Eastern Railway of England, and a defense of the 
passes is made not only under the proviso of section 1, 
above quoted, but under section 22 of the act as originally 
enacted, which reads as follows: 


Nothing in this act shall be construed to prevent railroads 
from giving free carriage to their own officers and employes, 
or to prevent the principal officers of any railroad company or 
companies from exchanging passes or tickets with other rail- 
road companies for their officers or employes. 


In support of its contention the United States adduces 
certain rulings of the Interstate Commerce Commission and 
argues that Congress, having re-enacted the statute, 
adopted the Commission’s construction as the proper one. 
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Counsel invoke a line of cases which decide, it is con- 
tended, that a contemporaneous construction of a statute 
by the officers upon whom is imposed the duty of adminis- 
tering it is entitled to weight, and, unless clearly wrong, 
to determining weight. The cases are familiar, the doctrine 
they announce a useful one, and we are brought to the in- 
quiry, Does it apply in the case at bar? 

The first of the rulings referred to was made upon 
petition of Frank Parmelee & Co. That company, which 
is a transfer company transferring passengers and pack- 
ages from the railroads to the hotels in Chicago, and the 
reverse, asked for a ruling as to whether under the excep- 
tion contained in the proviso of section 1 it had a right to 
interchange passes with the railroads. The Commission de- 
cided that the Parmelee Co. was not a carrier subject to 
the act and that, therefore, an interchange of passes be- 
tween it and the railroads was not permissible. In subse- 
quent Conference Rulings the Commission decided that 
the right to issue passes coexisted with the obligation to 
file tariffs, and when the latter did not exist the former 
could not be exercised. These rulings received emphasis 
from the fact that “ocean carriers to nonadjacent foreign 
countries” were said to be among the carriers not subject 
to the act and, under the principle announced, not entitled 
to receive passes. 

But these rulings were never enforced and the custom 
of carriers was uniformly the other way. Against a mere 
verbal construction, therefore, permitted to languish in in- 
activity, we have the unopposed practice of the companies. 
The Commission’s action, therefore, cannot have the ab- 
solute effect that the Attorney General ascribes to it; but 
keeping it in mind, let us proceed to a consideration of the 
statute. 

It is not denied that the words “carriers, common 
carriers,” “railroads” and “railroad companies” are used in 
the act with and without the qualification ‘‘subject to the 
provisions of the act,’ and the number of times they are 
so used is compared. It will do no good to set forth the 
instances. The act was passed to regulate the conduct 
and affairs of the carriers of the country, and necessarily 
they are brought under its provisions and subject to them. 
It controls their relations, but the carriers subject to the 
act may have relation with other carriers, and special 
provisions would naturally be made to govern that relation. 
And certainly the reasoning is not impressive which 
justifies an interchange of passes between carriers subject 
to the act and denies it to those not so subject, the same 
business reasons existing in both cases. 

Counsel for the United States sounds an alarm at such 
extension and lets imagination loose in portrayal of its 
consequences and sees included “tap lines and other in- 
dustrial railroads, street car lines, local traction companies, 
omnibus transfer companies and herdic lines, hackmen, 
boatmen, ferrymen, truckmen, lumber flumes, bucket lines 
for ore, parcel deliveries, district messenger services, 
carriers of all descriptions, both in this country and 
abroad”—a formidable enumeration, it must be admitted. 
And there must be included, too, all their officers, all their 
employes and their families. There is, however, an op- 
posing picture: It is conceded that carriers subject to 
the act may interchange passes, the officers and employes 
of each carrier receiving free transportation, and giving 
it to every other carrier subject to the act, making an 
army of the privileged with the same ‘discrimination and 
the same burden on the passenger service of the railroads 
as in the illustration of the government. There is no argu- 
ment, therefore, in a comparison of the possibilities under 
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one construction rather than the other. At best it is 
but a comparison of the excesses which may be but are 
not likely to be, practiced, Counsel seems to think that the 
railroads have an eager desire to distribute passes and 
burden their transportation service with a crowd of free 
passengers. Congress certainly had no such view and gave 
power to exchange passes, considering that the best safe- 
guard against its abuse was the interest of the carriers. The 
cases at bar are a typical instance of its exercise. It has 
its justification in a strictly business policy, and instead 
of being a burden-upon the resources of the companies 
it‘is an aid to them. With these examples before us, and in 
view of the other reasons which we have adduced, we see 
no reason to disregard the literal terms of the statute. 
And this view is strengthened, not weakened, by the pro- 
viso inserted on June 18, 1910, which is as follows: 


And provided further, That this provision shall not be con- 
strued to prohibit the privilege of passes or franks, or the 
exchange thereof with each other, for employes of such 
telegraph, telephone and cable lines, and the . employes 
- . . Of other common carriers’ subject to the provisions of 
this act. 

In such case the statute makes a special limitation, as 
will be observed; in other words, restricts the privilege 
of exchanging telegraph and telephone franks for em- 
ployes, etc., of such lines and of other common carriers 
subject to the act—that is, there are words of explicit 
limitation. 

Decree affirmed. 

Mr. Justice McReynolds took no part in the considera: 
tion and decision of the case. 
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The United States of America, 
by James C. McReynolds, At- 
torney General, Plaintiff in from the United 

Error, Appellant, States District Court 

vs. for the Western Dis- 

Louisville & Nashville Railroad trict of Kentucky. 
Co. 


Error to and Appeal 


(Feb. 23, 1915.) 

Mr. Justice Day delivered the opinion of the Court. 

This is an appeal from and writ of error to the Dis- 
trict Court of the United States for the Western District 
of Kentucky, refusing a writ of mandamus which the 
United States undertook to obtain under authority of 
Section 20 of the Act to Regulate Commerce, as amended, 
34 Stat. 584, 594, 595. In view of the character of an 
action in mandamus we are of opinion that the review is 
by writ of error. Ins. Co. vs. Wheelwright, 7 Wheaton 
534; Commonwealth of Ky. vs. Dennison, 24 Howard 66, 
97; High on Extraordinary Legal Remedies, Sections 6, 
557. The appeal is therefore dismissed. 

The petition sets forth the authority conferred upon 
the Commission by Section 20 of the Act, and also Section 
12, and embodies a copy of a resolution passed by the 
Senate of the United States which is given in the margin.* 


*RESOLUTION. 


Resolved, That the Interstate Commerce Commission be, 
and the same is hereby, directed to investigate, taking proof 
and employing counsel if necessary, and report to the Senate 
as soon as practicable— 

First. What amount of stock, bonds and other securities 
of the Nashville, Chattanooga & St. Louis Ry. is owned or con- 
trolled by the Louisville & Nashville R. R.: 

Second. What other railroad or railroads in the territory 
served by the Louisville & Nashville R. R. and the Nashville, 
Chattanooga & St. Louis Ry. have been purchased, leased, con- 
trolled or arangements entered into with, for the purpose of 
controlling by either the Louisville & Nashville R. R. or the 
Nashville, Chattanooga & St. Louis Ry.; 
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Third. Whether the Louisville & Nashville R. R. and the 
Nashville, Chattanooga & St. Louis Ry. serve the same terri- 
tory in whole or in part, and whether, under separate owner- 
ship, they would be competitive to the various points in their 
territories; 

Fourth. Any other fact or facts showing or tending to 
show the further relations between the Louisville & Nashville 
R. R. and the Nashville, Chattanooga & St. Louis Ry., and any 
fact or facts sbowing or tending to show whether these rela- 
tions restrict competition and maintain fixed rates; 

Fifth. The terms of the lease of the Nashville & Decatur 
R. R. by the Louisville & Nashville R. R., and what amount, 
if any, of stock, bonds and other securities of the Nashville & 
Decatur R. R., and of the Lewisburg & Northern R. R. are 
owned by the Louisville & Nashville R. R., or any of its sub- 
sidiaries, or holding companies; 

Sixth. Whether the Nashville & Decatur R. R., the Lew- 
isburg & Northern R. R., and the Louisville & Nashville R. R. 
serve the same territory, in whole or in part, and whether, 
under separate ownership, these railroads would be competitive 
between various points in their territories; 

Seventh. Any other fact or facts showing or tending to 
show the further relations between the Louisville & Nashville 
R. R., the Nashville & Decatur R. R. and the Lewisburg & 
Northern R. R., and any fact or facts showing, or tending to 
show, whether these relations restrict competition and main- 
tain and fix rates; 

Eighth. Any fact or facts showing or tending to show (a) 
the relations between the Louisville & Nashville R. R., the 
Nashville, Chattanooga & St. Louis Ry., the Tennessee Midland 
R. R., the Tennessee, Paducah & Alabama R. R., and any other 
railroads that have been purchased or leased by either or both 
of said railroad companies, and whether such relations restrict 
competition and maintain and fix rates; and, (b) whether the 
lease of the Western & Atlantic R. R. by the Nashville, Chat- 
tanooga & St. Louis Ry. from the State of Georgia, and the 
arrangement made between the Louisville & Nashville and the 
Nashville, Chattanooga & St. Louis Ry. by which the former 
uses the tracks of the said Western & Atlantic Ry. restrict 
competition, restrain trade and determine and fix rates; 

Ninth. Any fact or facts showing or tending to show 
whether the ownership of the Louisville & Nashville R. R. and 
the Nashville, Chattanooga & St. Louis Ry. of any railroad 
terminals or terminal companies, steamboats and steamboat 
lines upon the Cumberland and Tennessee Rivers, and any 
dock or dock yards at Pensacola, New Orleans, Mobile or other 
seaport establishes a monopoly and restricts competition and 
determines and fixes rates; 

Tenth. Any fact or facts showing or tending to show 
whether and agreement or arrangement has been entered into 
between the Louisville & Nashville and other railroad companies 
for the purpose of preventing competition from entering intu 
any of the territory served by the Louisville & Nashville R. R., 
in consideration of the Louisville & Nashville R. R. agreeing 
not to enter into certain other territory, or in consideration of 
any other agreement or arrangement; 

Eleventh. What amount of stock, if any, the Atlantic 
Coast Line Co. or Atlantic Coast Holding Co. owns in the 
Louisville & Nashville R. R., and in the Atlantic Coast Line, 
and whether the ownership by such holding company of a 
majority of stock in both of the aforesaid railroads tends to 
restrict competition and maintain and fix rates; 

Twelfth. What amount, if any, the Louisville & Nashville 
R. R., the Nashville, Chattanooga & St. Louis Ry., the Nash- 
ville & Decatur R. R., and the Lewisburg & Northern R. R., 
all or any of them, have subscribed, expended or contributed 
for the purpose of preventing other railroads from entering any 
of the territory served by any of these railroads for main- 
taining political or legislative agents, for contributing to po- 
litical campaigns, for creating sentiment in favor of any of the 
plans of any of said railroads; and, 

Thirteenth. (a) The number of free annual passes; (b) the 
number of free-trip passes; (c) the number of every kind of 
free passes issued by each of said railroads each year since 
Jan, 1, 1911, to members of legislative bodies and other public 
officials, or at the request of members of legislative bodies or 
other public officials; (d) the total mileage traveled upon free 
passes issued under each of the above classifications; and (e) 
the amount in money the free passes issued under each of the 
above-mentioned classifications would equal at the regular 
rates for such service of each of the above-named railroads. 


It further states that for the purpose of enabling the 
Commission to perform its duties, it appointed two special 
agents and duly authorized them to inspect and examine 
the accounts, records and memoranda of the defendant 
Railway Co.; that on Feb. 4, 1914, one of said agents 
demanded of the Vice President of the defendant, the 
officer in charge and control of the accounts, records 
and memoranda of the Company, and to and of other offi- 
cers, access to and opportunity to examine the accounts, 
records and memoranda kept by the defendant prior to 
Aug. 28, 1906 (The Hepburn Act took effect Aug. 29, 
1906), and that the same was refused by the officers of 
the company; that on Feb. 4, 1914, a demand was made 
for an opportunity to examine the accounts, records and 
memoranda of the defendant on and subsequent to Aug. 
28, 1906, which was refused; and a writ of mandamus 
was asked against the company, requiring it to 
give access to its accounts, records and memor- 
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anda, and its correspondence, and copies of corre- 
spondence and indexes thereto, and to afford op- 
portunity to examine the same to the Commission and its 
agents and examiners, and to give such access to and 
opportunity to examine the said accounts, records and 
memoranda made and kept by and for said defendant 
both before, on, and subsequent to Aug. 28, 1906, including 
correspondence, copies of correspondence, and indexes 
thereto, and other indexes to said accounts, records, and 
memoranda. 

To this petition the defendant answered, setting out 
that it did, prior to the beginnig of the suit, give the 
examiners access to the correspondence other than priv- 
ileged communications, and that after this suit it did 
refuse and does now refuse to give to said Commission or 
to said agent access to or opportunity to examine corre- 
spondence received by it before, on, or subsequent to 
Aug. 28, 1906, or copies of correspondence sent out by 
defendant before, on or subsequent to that date, or the 
indexes kept with respect to said outgoing and incoming 
correspondence by defendant (except correspondence as 
to passes issued since Jan. 1, 1911), and the defendant set 
up that its correspondece contains private communications 
between its various officers and agents regarding: various 
matters which did not in any way pertain to the provi- 
sions of the Act to Regulate Commerce, nor to any act of 
Congress, the provisions of which it is made the duty of 
the Interstate Commerce Commission to enforce, and avers 
that said correspondence contains communications of a 
private and confidential nature between the president of 
the railway company and the heads of the various de- 
partments, relative to its internal affairs, to its proposed 
constructions and extensions in the future, to its policies 
with competing and rival roads, to its relations with labor 
organizations represented in its operating department, 
and to a variety of other subjects of a private and confi- 
dential nature, and that do not relate to the provisions 
of the Act to Regulate Commerce and acts amendatory 
thereto, or to any other act of Congress as to the en- 
forcement of which any duty has been imposed upon the 
Interstate Commerce Commission, and that said correspon- 
dence also contains confidential, private, and privileged 
communications between defendant and its attorneys. The 
answer further sets up that under the provisions of Sec- 
tion 20 of the Commerce Act a uniform system of ac- 
counting has been prescribed by the Commission, and that 
defendant has fully complied with all such requirements, 
and that the Commission’s examiners have full and com- 
plete access to the same; that if the Act to Regulate 
Commerce can be construed as to give the said Commis- 
sion or its examiners a right of access to, and the right 
to examine or inspect at will, any or all accounts, records, 
and memoranda, and all correspondence received, and all 
copies of correspondence sent out by the defendant or 
its officials in the manner and as set out and claimed in 
the petition, then the exercise of such alleged right in 
this respect will amounut to and operate as an unreason- 
able search and seizure of the private papers of the de- 
fendant, in violation of the Fourth Amendment to the 
Constitution of the United States. 


The answer further sets out a copy of the Senate 
Resolution, and the order of the Interstate Commerce 
Commission ordering the investigation and inquiry con- 
cerning the matters and things set forth in the resolution, 
and providing that the proceeding be set for hearing at 
such times and places, and that such persons be required 
to appear and testify, or to produce books, documents 
and papers, as the Commission may direct, and that a 
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copy be served upon certain railways, including the de- 
fendant. The answer also sets up that the subject matter 
of the first twelve paragraphs of the Senate Resolution 
was not within the authority of the Interstate Commerce 
Commission and avers that as to the subject matter 
of the thirteenth paragraph, which relates to free passes, 
since Jan. 1, 1911, defendant permitted the Commission 
and its examiners and agents, on their request, to have 
access to and to examine and inspect all accounts, rec- 
ords and memoranda, relating to such passes, whether 
interstate or intrastate, and also all correspondence re- 
lating to such passes (although defendant claims that the 
Commission had no legal right to examine any of said 
correspondence, nor to examine any intrastate passes, or 
any accounts, records and memoranda pertaining thereto). 

Motion was made for the writ of mandamus to issue 
as prayed for in the petition, certain testimony was taken, 
showing the demand of the agent and the refusal of the 
company. Upon hearing the motion was denied. 

The testimony shows that the refusal withheld from 
the inspection of the agents making the demand all ac- 
counts, records and memoranda kept prior to the 28th 
of August, 1906, all accounts, records and memoranda 
subsequent to that date except such as to which the form 
had been subsequently prescribed by the Commission; all 
correspondence and the indexes thereto upon any subject 
other than the issue of passes subsequent to Jan. 1, 1911, 
and all certificates of destruction, if any, relating to 
papers antedating Aug. 28, 1906. 

The discussion in this case has taken a wide range, 
and much has been said of the constitutional rights of 
the defendant and the authority of the Commission to 
carry out the purpose of the interstate commerce act, 
and to make investigations which shall be the basis of 
the discharge of duties imposed upon it by the law. 
But, as we view the case, the real questions may be de- 
termined by a consideration of certain provisions of the 
Act to regulate commerce. We may at the beginning put 
aside any question of authority derivable from the reso- 
lution passed by the Senate. The resolution was passed 
by only one branch of the legislative body, and it is not 
contended by thé government or the Commission that 
any authority is derivable from it. 

To authorize the government te demand the writ of 
mandamus in this case two sections of the interstate 
commerce act are invoked—twelve and twenty. It is 
enough to say of section 12 that the record discloses that 
the proceedings and the demands for inspection in this 
case were not conducted under its authority. See Harri- 
man case, 211 U. S. 407. | 

Section 12 deals with the production of evidence in 
certain cases; it does not make provision for inspection 
by examiners duly authorized by the Commission. That 
feature of the law was added by the amendment to section 
20, or June 29, 1906. ; 

The substantial question in the case is: Was the 
right of inspection of the accounts, records and memo- 
randa of the defendant in the manner attempted by the 
agents who represented the Commission in this respect, 
authorized by section 20 of the act, as the same is amended 
by the Hepburn Act of June, 1906? 

That section as amended provides in part: 


The Commission may, in its discretion, prescribe the forms 
of any and all accounts, records and memoranda to be kept by 
carriers subject to the provisions of this act, including the 
accounts, records and memoranda of the movement of traffic 
as well as the receipts and expenditures of moneys. The 
Commission shall at all times have access to all accounts, 


records and memoranda kept by carriers subject to this act, 
and it shall be unlawful for such carriers to keep any other 
those prescribed or 
employ 


than 
and it 


accounts, records or memoranda 


approved by the Commission, may special 
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agents or examiners, who shall have authority under the order 
of the Commission to inspect and examine any and all ac- 
counts, records and memoranda kept by such carriers... This 
provision shall apply to receivers of carriers and operating 
trustees, 

In case of failure or refusal on the part of any such car- 
rier, receiver or trustee to keep such accounts, records and 
memoranda on the books and in the manner prescribed by the 
Commission, or to submit such accounts, records and memo- 
randa as are kept to the inspection of the Commission or any 
of its authorized agents or examiners, such carrier, receiver or 
trustee shall forfeit to the United States the sum of $500 for 
each such offense and for each and every day of the contin- 
uance of such offense, such forfeitures to be recoverable in 
the same manner as other forfeitures provided for in this act. 

Any person who shall willfully make any false entry in the 
accounts of any book of accounts or in any record or memo- 
randa kept by a carrier, or who shall willfully destroy, muti- 
late, alter or by any other means or device falsify the record 
of any such account, record or memoranda, or who shall will- 
fully neglect or fail to make full, true and correct entries in 
such accounts, records or memoranda of all facts and transac- 
tions appertaining to the carrier’s business, or shall keep any 
other accounts, records or memoranda than those prescribed 
or approved by the Commission, shall be deemed guilty of a 
misdemeanor and shall be subject, upon conviction in any 
court of the United States of competent jurisdiction, to a fine 
of not less than $1,000 nor more than $5,000, or imprisonment 
for a term of not less than one year nor more than three 
years, or both such fine and imprisonment. 

Any examiner who divulges any fact or information which 
may come to his knowledge during the course of such exami- 
nation, except in so far as he may be directed by the Com- 
mission or by a court or judge thereof, shall be subject, upon 
conviction in any court of the United States of competent juris- 
diction, to a fine of not more than $5,000 or imprisonment for 
a term not exceeding two years, or both. 


This section, it will be observed, gives authority to 
the Commission to employ special agents or examiners, 
who shall have authority under the order of the Commis- 
sion to inspect and examine any and all accounts, records 
and memoranda kept by such carriers. The copy of the 
authority issued by the Commission to the special agent 
or examiner who made the demand for inspection in this 
case shows that he was clothed with authority to examine 
any and all “accounts, records and memoranda” kept by 
carriers subject to the Act to regulate commerce. The 
language here used, taken from section 20, shows that 
the Commission acted under authority of that section, 
and the examiner was thereby authorized to make the 
demand, the refusal to comply with which was the basis 
for the petition for the writ of mandamus in this case. 

This part of the amended Section, as the report of 
the Interstate Commerce Commission, 905, page 11, shows, 
was framed by the Commission and became a part of 
the law upon its recommendation. The appendix to the 
report (p. 182) shows the amendment in the form in 
which it became a law. In commending the passage of 
such an act, the Commission, in its report to Congress, 
said: 

Examination of Books of Account.—An efficient means of 
discovering illegal practices would be found, as we believe, in 
authority to prescribe a form in which books of account shall 
be kept by railways, with the right on the part of the Com- 
mission to exs mine such books at any and all times through 
expert accountants. This recommendation has been urged upon 
the attention of the Congress in previous reports, and we 
earnestly renew it at this time. Probably no one thing would 
go further than this toward the detection and punishment of 


rebates and kindred wrongdoing. 

We have also called attention to the fact that certain carriers 
now refuse to make the statistical returns required by the 
Commission. For example, railways are required, among other 
things, to indicate what permanent improvements have been 
charged to operating expenses. Without an answer to this 
question it is impossible to determine to what extent gross 
earnings have been used in improving the property and the 
actual cost of operation proper. Admitting the right of a rail- 
road company to use its money as it sees fit, it is certainly 
proper that the government should know what use is made of 
it, for the purpose of determining whether its rates and charges 
imposed are legitimate. Certain important railways decline to 
furnish this information at all and others furnish it in a very 
imperfect and unsatisfactory manner. ; , 

We have also recently required carriers to furnish statistics 
showing the rate per ton-mile actually received for the move- 
ment of certain kinds of: carload traffic, but this requirement 
has not been generally complied with. 


Responding to this recommendation, and acting upon 
the bill in the form proposed by the Commission, it was 
adopted as an amendment and became Amended Section 
20 of the Act to regulate commerce. 











502 





Of course, this act, like other acts, may be read in 
the light of the purpose it was intended to subserve and 
the history of its origin. We find then that in this section 
Congress has authorized the Commission to prescribe the 
forms of accounts, records and memoranda, which shall 
include accounts, records and memoranda of the move- 
ments of traffic, as well as the receipts and expenditures 
of money, to. which accounts, records and memoranda the 
Commission is given access at all times. The railroads 
are not allowed to keep any other than those prescribed 
by the Commission. The Commission is empowered to 
appoint agents or examiners with authority to inspect 
and examine such accounts, records and memoranda, and 
provision is made, penalizing the failure to comply with 
the orders of the Commission concerning such accounts, 
records and memoranda, or the falsification thereof, or 
the wilful destruction or mutilation thereof, or the failure 
to make full, true and correct entries in such accounts, 
records and memoranda of all facts and transactions per- 
taining to the carrier’s business, or keeping any other 
accounts, records and memoranda. 

Reading these provisions of the act, there is nothing 
to suggest that they were intended to include corre- 
spondence relative to the railroad’s business. In rec- 
ommending the passage of the act, the Commission did 
not suggest that it was essential to its purpose to have 
an inspection of the correspondence of the railroad. 
And, with its expert consideration of the questions in- 
volved and having clearly in mind the authority it was 
intended to secure, it can scarcely be supposed that the 
Commission would have confined its proposed amend- 
ment to the carefully chosen words “accounts, recorus 
or memoranda,” and would have omitted the word “cor- 
respondence,” if it had intended to include the latter. 
If we apply the rule of construction—noscitur a sociis— 
we find that all the provisions of the act as to the in- 
spection of accounts have relation to such as are kept 
in the system of bookkeeping to be prescribed by the 
Commission. It would be a great stretch of the meaning 
of the term as here used, to make “memoranda” include 
correspondence. The “records” of a corporation import 
the transcript of its charter and by-laws, the minutes of 
its meetings—the books containing the accounts of its 
official doings and the written evidence of its contracts 
and business transactions. Certainly it was not in- 
tended that the Commission should prescribe the forms 
of correspondence, although it was given the power to 
prescribe the forms of all accounts, records and memo- 
randa subject to the provisions of the act. 

It is urged that the amendment to section 20 of Feb. 
25, 1909, adding a proviso to paragraph 7, shows the 
intention of Congress to provide for accounts, records and 
memoranda, including more than those as to which the 
form may be prescribed by the Commission, and in the 
word “document” making this section broad enough to 
include correspondence. The language of this proviso is 


as follows: 


Any person who shall willfully make any false entry in the 
accounts of any book of accounts or in any record or memo- 
randa kept by a carrier, or who shall willfully destroy, muti- 
late, alter or by any other means or device falsify the record 
of any such account, record or memoranda, or who shall will- 
fully neglect or fail to make full, true and correct entries in 


such accounts, records or memoranda of all facts and trans- 
actions appertaining to the carrier’s business, or shall keep 
any other accounts, records or memoranda than those pre- 


scribed or approved by the Commission, shall be deemed guilty 
of a misdemeanor, and shall be subject, upon conviction in any 
court of the United States of competent jurisdiction, to a fine 
of not less than $1,000 nor more than $5,000 or imprisonment 
for a term not less than one year nor more than three years, 
or both such fine and imprisonment: Provided, that the Com- 
mission may in its discretion issue orders specifving such 
operating. accounting or financial papers, records, books, 
blanks, tickets, stubs or documents of carriers, which may, 
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after a reasonable time, be destroyed, and prescribing i ie 
nee of time such books, papers or documents shall be p:«- 
served. 


It may be that the section is broad enough, particu- 
larly when read in the light of this proviso, to authorize 
an inspection of accounts, records and memoranda for 
which no form has been prescribed by the Commission, 
but we do not find in this proviso anything to indicate 
that Congress in the original act or the amendment in- 
vended to provide for the compulsory inspection of cor- 
respondence. 

There is nothing from the beginning to the end of 

the section to indicate that Congress had in mind that 
1 Was making any provisions concerning the correspond- 
ence received or sent by the railroad companies. 
The primary object to be accomplished was to establish 
a uniform system of accounting and bookkeeping, and 
to have an inspection thereof. If it intended to permit 
the Commission to authorize examiners to seize and ex- 
amine all correspondence of every nature, Congress would 
have used language adequate to that purpose. A sweeping 
provision of that nature, attended with such consequences, 
would not be likely to have been enacted without probable 
exceptions as to some lines of correspondence required 
to be kept open and subject to inspection upon demand of 
the agents of the government. 

In the brief filed on behalf of the United States, it 
is frankly admitted that there is much force in the ob- 
jection that Congress did not intend in this grant of 
authority to include the confidential correspondence of the 
railroad companies between itself and its counsel, and 
it is admitted that in this respect the demand of the 
agent of the Commission may be too broad. The de- 
sirability of protecting confidential communications be- 
tween attorney and client as a matter of public policy 
is too well known and has been too often recognized by 
textbooks and courts to need extended comment now. If 
such communications were required to be made the sub- 
ject of examination and publication, such enactment would 
be a practical prohibition upon professional advice and 
assistance. Connecticut Mutual Life Insurance Co. vs. 
Schaefer, 94 U. S. 457, 458. And see the comments of 
this court in Blackburn vs. Crawfords, 3 Wall. 175, 192. 

How far such a demand as embodied in this petition 
can be permitted within the constitutional rights set up 
by the defendant, we do not need to consider, as we do 
not think that the section of the act of Congress under 
which the demand was made authorizes the compulsory 
submission of the correspondence of the company to in- 
spection. It is true that correspondence may contain a 
record, and it may be the only record of business trans- 
actions, but that fact does not authorize a judicial in- 
terpretation of this statute which shall include a right 
to inspection which Congress did not intend to authorize. 

The court below held that the right to demand in- 
spection of documents before Aug. 29, 1906, the date when 
the Hepburn. Act went into effect, was of such a doubtful 
character that the writ ought not to issue. We think 
the right of inspection and examination given by the 
interstate commerce act by the amendment to section 
20, was not intended to be limited to such accounts, 
records and memoranda only as were made after the 
passage of the act, but is intended to permit an examina- 
tion of all such accounts, records and memoranda, :for the 
purpose of carrying out the provisions of the act. It is 
not contended that Congress might not do this within its 
constitutional authority, and the argument is that it had 
no such right in contemplation and did not intend to 
authorize it; but we think it is clear from the terms of 
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the act, read in the light of its purpose, that Congress 
did, not intend to draw the line of inspection at pre- 
existing accounts, records and memoranda. 

The government argues that if it be held that the 
prayer for the writ of mandamus and the accompanying 
motion were too broad in requiring the production of 
confidential communications between attorney and client 
which were contained in this correspondence, neverthe- 
less the court should have issued its writ of mandamus 
in so far as the relator showed it was entitled thereto, 
and the case of West Virginia Northern R. R. Co. vs. 
United States, 134 Fed. 198, 203, is cited to the effect 
that such practice is permissible. The case shows, how- 
ever, an amendment was permitted so as to make the 
writ conform to the rights which could be properly 
granted. And that course might have been pursued in 
this case. 

Whether the Commission would desire an inspection 
of the accounts, records and memoranda as we have 
construed the terms of the act, without the right to ex- 
amine the correspondence, we are not advised. As the 
petition in this case was dismissed by the court below 
without prejudice, and a new proceeding may be started, 
asking for such inspection as the law allows, we think 
the order of the court refusing to grant the writ of 
mandamus in the broad terms prayed for in the petition 
and the motion for the writ should _not be reversed to 
permit a grant of relief within the limits which the law 
allows as we interpret it. 

It follows that the judgment of the District Court, 
refusing the writ and dismissing the petition, should be 
affirmed. 

Mr. Justice McReynolds took no part in the consid- 
eration and decision of this case. 


SUSPENDED TARIFFS 


THE TRAFFIC SERVICE VEWS REREAT, 
Colorado Building, Washington, D. C. 

February 27, in I. and S. No. 593, the Commission sus- 
pended from March 1 and later dates until June 29 items 
in tariffs filed by various Central Freight Association and 
western carriers. 

The suspended items increase rates on glucose and 
corn syrup in carloads from Chicago and other Central 
Freight Association points to eastern seaboard and and 
interior eastern points. The present rate from Chicago 
to New York on domestic traffic is 21 cents and the pro- 
posed rate is 25 cents. The present export rate is 18.9 
cents and the proposed rate is 20. 

February 27, in I. and S. No. 594, the Commission sus- 
pended from March 1 until June 29 items in Supplement 
No. 15 to Hinton’s I. C. C. No. A-78. 

The items named increase rates on fertilizer, carloads, 
from Charleston, S. C., and Savannah, Ga., to Jacksonville, 
Fla., and other points. The present and proposed rates 


are: 
Rates in Cents Per Net Ton. 

From From 

Charleston, S.C., Savannah, Ga. 
to to 
Brunswick, Ga., 
and 

Savannah, Jacksonville, Jacksonville, 

Ga. Fla. Fla. 

POU 60a s a tiatene 80 150 150 

er 150 210 210 


ita 60 


Increase 60 
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February -27, in I. and S. No. 595, the Commission sus- 
pended until June 29 tariffs which were to become effec- 
tive, except as otherwise noted below, March 1: 

Atchison, Topeka & Santa Fe Railway—Sup. 2 to 
I. C. C. No. 6893. 

The Baltimore & Ohio Southwestern—I. C. C. Nos. 
7192, 7193, 7194, 7195, 7196, 7203, 7205, 7206; I. C. C. No. 
7210, effective March 15; I. C. C. No. 7212, effective 
April 1. 

Illinois Central—Sup. 14 to I. C. C. No. E-1183, Sup. 


13 to I. C. C. No. E-1208, Sup. 8 to I. C. C. No. E-1210, Sup. 
15 to I. C. C. No. E-1220, Sup. 9 to I. C. C. No. E-1232, 
Sup. 6 to I. C. C. No E-1233, Sup 8 to I. C. C. No. E-1262, 
Sup. 10 to I. C. C No E-1265, Sup. 3 to I. C. C. No. E1270, 
I. C. C. No. E-1294. 

Toledo, Peoria & Western—I. C. C. Nos. 1283, 1287, 
1288, 1291. 

The tariffs increase rates on bituminous coal from 
mines in Illinois to points in Indiana and Iowa. The in- 
crease to Davenport and other west bank points amounts 
to 10 cents per net ton, while to points in Iowa and 
Illinois the increase amounts to 5 cents. The present 
and proposed rates on lump coal from O’Fallon, IIll., to a 
few points in Indiana are as follows: 


In Cents Per Net Ton 


To Present Proposed 
WOO IEE aiistes Sscarciediisstdutiene buat 50 55 
Pr TIN. 6.5 a edlianiidsest coe 75 80 
i I hesis kde Sawa Hawi Cllioneeoes 90 95 
I i aiiic ss tip os ao swnagnsas on 120 125 
Le@WPemee bre, FIG oo... 6:06 o:dccaivieconceen 130 135 
DE I Ba aio. ciniass hore oan eee 130 135 


February 27, in I. and. S. No. 596, the Commission sus- 
pended from March 1 to June 29 C. & O. Sup. 1, I. C. C. 
No. 5989, naming increases on pig iron rates from Vir- 
ginia furnaces. : 

February 27, in I. and S. No. 597, the Commission sus- 
pended from March 1 to June 29 Poteet’s I. C. C. No. 
316, increasing Colorado class rates. 


The Commission has suspended, until June 29, in six- 
teenth supplemental order in I. and S. No. 555, tariffs 
of the Frisco, Santa Fe, Missouri Pacific and M. K. & T., 
involving advances on fuel coal from mines in Kansas 
to Kansas City, Omaha and East St. Louis. 


March 4, in I. and S. No. 538, the Commission fur- 
ther suspended from March 12 until September 12 item 
1772-A, supplement 18 to Countiss’ I. C. C. No. 978. 

The suspended item increases the carload rate on 
cottonseed meal and cottonseed cake from El Centro, 
Cal., to Galveston, when for export to European countries, 
the operation of which was originally suspended from 
November 12 until March 12. 


ORDERS OF THE COMMISSION. 


The Commission has denied a rehearing in No. 6559, 
American National Live Stock Association et al. vs. 
Southern Pacific et al. 


The Minnesota & Ontario Power Co. has been allowed 
to intervene in No. 6543, Phoenix Printing Co. et al. vs. 
M. K. & T. et al. 


The Greensboro (N. C.) Chamber of Comomerce has 
been allowed to intervene in No. 7469, Corporation Com- 
mission of Virginia vs. C. & O. et al. 

Armour & Co. have been allowed to intervene in 


No. 7703, Swift & Co. vs. Morgan’s L. & T. R. R. & S. S. 
Co. et al. 
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Western Advanced Rate Hearing 


Commissioner Daniels Opens in Chicago a Hearing to Last a Month—C. C. Wright and Clifford 


Thorne Make Opening Statements for Their Respective Sides—They Differ as to the 
Amount of the Proposed Increases—Railroad Presidents on the Stand 


The hearing in the Western Advanced Rate case, 
Docket No. 555, opened at the La Salle Hotel, Chicago, 
before Interstate Commerce Commissioner W. M. Dan- 
iels, Thursday morning, March 4. Examiner-Attorney 
Watkins sits with the Commissioner and Dr. M. O. 
Lorenz, statistician for the Commission, is also in attend- 
ance and asks frequent questions. A large number of 
carriers and shippers is listening to the evidence. 

Already one large difference has developed between 
the opposing factions, outside of the general one as to 
the need of the proposed increases. C. C. Wright, general 
solicitor for the Northwestern, who made the opening 
statement for the carriers, said the freight increases 
proposed would not amount to nearly as much as had 
been represented in the public press, but would probably 
be about ten million dollars a year. Clifford Thorne, 
chairman of the Iowa commission, leader of the other 
side, said that the increases proposed in this case, to- 
gether with the western freight increases recently per- 
mitted to go into effect, would amount to a 10 per cent 
increase. In addition to this, he said, the western pas- 
senger increases proposed and now under suspension 
would mean another increase of 20 per cent. 

Mr. Thorne, also, in presenting briefly the case of 
the opposition, pleaded lack of time for preparation in 
a case of such magnitude. Mr. Wright and Mr. Thorne 
made their statements on Thursday and two railroad 
presidents were put on the stand by the carriers on that 
day. 

Cc. C. Wright, C. & N. W. Ry., entered appearance on 
behalf of the carriers and announced that the proceedings 
in this behalf would be in charge of a committee consist- 
ing, in addition to himself, of T. J. Norton, Santa Fe; A. 
P. Humburg, Illinois Central; W. F. Dickinson, Rock Island, 
with whom would sit R. B. Scott, Burlington. 

The case for the protestants will be handled by Clif- 
ford Thorne, chairman of the Railroad Commission of 
Iowa, who entered appearances for himself and for repre- 
sentatives of 16 states and various organizations in those 
states. 

Mr. Wright opened the case for the carriers in the 
following statement: 


Mr. Wright’s Opening Statement. 


“It is proper, in opening this case, that I should state, 
as succinctly as possible, the nature of the advances 
which are proposed and the reasons therefor. 

“Although this has been called a general rate ad- 
vance, it.is not a general advance in the sense that it 
includes an advance in rates on all classes and all com- 
modities. The present hearing is limited to an advance 
on designated commodities only. It is general only in 
the sense that .the advance covers rates over a broad 
territory, and that the advances were brought about, in 
a measure, and. are to be in a measure justified, by the 
needs of the carriers for additional revenue. 

“The principal products upon which the advance is 
sought are grain and grain products, live stock, fresh 
meat#* and packing-house products, coal, hay, fruits and 
vegetables and cotton piece goods. The hearing also 
involves the propriety of the elimination of certain priv- 


ileges which have prevailed in parts of the territory 
involved, in relation to stoppage in transit, storage and 
concentration. 

“The territory involved, generally speaking, includes 
the Western Trunk Line territory (that is, the territory 
from Chicago west to the Missouri River), the South- 
western Traffic Committee territory (the territory west 
of the Missouri River and south of Kansas and Missouri) 
and part of the Trans-Missouri territory (including Ne- 
braska, Kansas and eastern Colorado). 

“The advance on the commodities named is not the 
same in amount as to each commodity; nor does the ad- 
vance on each commodity cover the same territory. Each 
commodity has been treated separately by the carriers 
with the view of establishing a more equitable relation 
of rates by advancing those which were too low. 

“The advance on grain is limited to one cent a hun- 
dred in the proportional rates applying from the Mis- 
souri River points and Minneapolis to Chicago, with 
such adjustment of rates as shall practically maintain 
the present relation of rates as between the points of 
origin and the markets. It involves, also, an additional 
advance on grain for export to cover the advances re- 
cently put into effect between Chicago and the Atlantic 
seaboard on such shipments. From a large part of the 
grain producing territory no advance is made, but the 
advance is limited to that portion of the territory from 
which the through rates are based upon the proportional 
rates between the Missouri River points and Minneap- 
olis to Chicago. Other minor increases in rates on grain 
are proposed from the southwestern territory, largely in 
the way of equalization, made necessary by the advance 
in the rates from the Missouri River to Chicago and for 
export to the Atlantic and» Guif ports. An advance is 
also proposed on the minimum carload weight on grain 
products. 

“The advance proposed on hay covers the part of the 
territory not included in the advance which was sus- 
tained by the Commission in I. and S. Docket No. 839. 
It was stated at that hearing that the rates on hay from 
Missouri River points and other points dependent upon 
the Missouri River point rates were not at that time 
advanced because of certain outstanding orders of the 
Commission. Those orders have expired and the advance 
on hay is the completion of the advance which was under- 
taken in that proceeding, and which, after hearing, was 
approved by the Commission. 

“The advance on packing-house products is from the 
various packing centers, such as Omaha, Kansas City, 
Fort Worth and Wichita, to Chicago, and is based upon 
an advance of 3% cents per 100 pounds between Mis- 
souri River points and Chicago, with such adjustment 
of rates from other packing-house points as shall continue 
the relation of rates heretofore maintained. 

“The live stock rates are advanced from Missouri 
River points to the East, and from the southwestern 
points to the East, covering a portion of the territory 
which was not ‘ncluded in I. and S. Docket No. 409, 
which has been recently submitted to the Commission, 
after an extensive hearing, but which has not yet been 
decided. 
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“The advance on coal is based upon an advance from 
the Illinois and Indiana coal fields to the Twin Cities, and 
to the Missouri River points, of 10 cents a ton, with 


adjustments to intermediate points. It includes, also, an 
advance in the coal rates from mines in the Southwest. 

“The advance on rice is from Louisiana points north. 
Berries and certain vegetables from Arkansas and the 
Southwest are advanced to various northern points. 

“The rates on cotton piece goods are advanced between 
the Mississippi and the Missouri River to a rate more 
nearly corresponding to the classification basis, with the 
necessary adjustment of rates from the Southwest and 
other points, in order to maintain the relative parity as 
between shipping points, that is now established. 

“The full detail of the advance in each commodity, to- 
gether with the extent of territory covered by said ad- 
vance, will be outlined upon the separate hearings devoted 
to those commodities. The amount of the increase in rev- 
enues from these commodities on account of the increase 
in rates will be considerable, but it is by no means as 
great as has been stated in public print; nor is it antici- 
pated that the additional revenue to be derived from the 
particular advances in question will meet the necessities 
of the carriers for additional revenue 

“It is impossible at this time to state definitely the 
total increased revenue which will be received by reason 
of the advances under consideration, but it is believed that 
it will not amount to more than ten million dollars a 
year to the forty-one roads principally interested in this 
advance, and which have a combined mileage of over 
ninety-eight thousand miles. In other words, it will 
amount to but little over one hundred dollars per mile. 

“It is the purpose of the carriers to still further limit 
the privileges which have been granted in connection with 
certain rates and to publish advances on various miscel- 
laneous commodities, which need not now be particularly 
considered. 


“The tariffs for some of these advances have already 
been filed. A statement will be furnished to the Com- 
mission, at the hearing as to each commodity, of the 
amount of increased revenue to be derived by reason of the 
advanced rates, upon as close an approximation thereof 
as can be determined by the carriers. 


“Tariffs advancing interstate passenger rates to sub- 
stantially two and @ half cents a mile have been filed with 
the Interstate Commerce Commission, and it is hoped and 
expected that a like advance can be made in the intra- 
state passenger rates. That matter, however, is, of course, 
not before the Commission upon this hearing. 


“Owing to the fact that an advance has been made at 
about the same time on a number of commodities cover- 
ing a large territory, it has been deemed proper to pre- 
sent to the Commission at this time a showing of the 
financial conditions of the various carriers operating in 
the territory covered by the advances. It is confidently 
believed that this showing will demonstrate that the car- 
riers in the territory involved are in need of additional 
revenue in order to maintain the proper, efficient and safe 
service demanded by the public, and at the same time 
enable the carriers to receive such fair return upon the 
value of their properties as shall sustain the credit of the 
carriers and enable them to meet the public’s demands 
for increased facilities and service. 


“The evidence in relation to the specific rates on the 
commodities advanced will, we believe, show that the ad- 
vances have been made upon rates which were both actu- 
ally and relatively. too low. 
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“It will be recalled that in denying the advances asked 
by the carriers in 1910, the Commission had before it the 
returns of one of the most favorable years for the car- 
riers, but that the Commission made this statement: “If 
the time does come when, through changed conditions, it 
may be shown that their fears are realized or approach 
realization, and from a survey of the whole field of opera- 
tions, there is evidence of a movement which makes against 
the security and lasting value of legitimate investment and 
an adequate return upon the values of these properties, 
this Commission will not hesitate to give its sanction to 
increases which will be reasonable.” 

“We believe that it will be demonstrated that the car- 
riers’ position is not as favorable as was anticipated by 
the Commission in 1910, and by no means as favorable as 
it actually was then, and that the fears of the carriers have 
been more than realized. 

“Back of these advances is the conviction of the car- 
riers that they need increased revenue, but in accomplish- 
ing that increase in revenues, the carriers have exercised 
their best judgment as to the commodities on which the 
rates should be advanced, and have attempted, by the ad- 
vances proposed, to establish a fairer relation of the rates 
as between different commodities. In other words, the in: 
creased revenue is sought by means of a better adjustment 
in relation of rates, having in mind the suggestions here- 
tofore made by the Commission as to the equalization of 
rates and the removal of discriminatory practices. 


“This case will not be presented to the Commission as 
the application of any single road. It is rather the applica- 
tion of the roads in general serving the territories in ques- 
tion. The real question of the ‘sufficiency of revenue or 
general level of rates is conceived to depend neither upon 
the financial prosperity of the strongest road, that road 
most advantageously situated, nor upon the needs of the 
weakest road. It rests, in our opinion, upon the return 
upon the property of all of the roads. 


“It will be presented to the Commission by the carriers, 
substantially as if the roads were owned and operated as 
one system. Under the provisions of the law requiring the 
joint schedules of rates, through routes, and exchange 
equipment, the interests of the carriers are indissolubly 
linked together. In determining the sufficiency or insuffi- 
ciency of the revenues they must necessarily be treated to- 
gether. The fact that one road of this system may be mak- 
ing a considerable return, and others of them be in the 
hands of receivers, is not thought to be the controlling 
feature any more than it would be proper to estimate the 
needs of a single line of the road by the separate returns 
from different branches of such line. It is the contention 
of the carriers that taking the railroads together in the 
territory in question, their revenue is not sufficient. We 
shall not select any one, two or three roads. Conditions 
are such in the West that we do not believe it possible to 
select any small number of roads which could be said to be 
representative or controlling. 

“For the purposes of comparison of the situation west 
of Chicago with the condition in the Eastern district, we 
shall present to the Commission data in relation to the 
earnings, expenses and net returns, covering practically 
all of the lines operating west of Chicago. However, many 
of the so-called strongest roads in the Western district, 
such as the Great Northern, Northern Pacific and the Union 
Pacific, have practically no interest in the advances under 
investigation. 

“Therefore, in order to present to the Commission the 
situation in relation to the roads that are materially in- 
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terested in this proceeding, and whose revenues will be 
affected by the increase in rates, that is, those roads whose 
principal interests are in the Western Trunk Line territory 
and Southwest territory, and that part of the Trans-Mis- 
souri territory in which advances are made, we have se- 
lected all of the principal lines (treating them as systems), 
which operate in Western Trunk Line territory and South- 
west territory, and will present the combined results of 
their operating revenues, their expenses and net returns. 
They will be presented in a consolidated group. 

“In.order that the Commission be better informed as 
to the situation as between the Western Trunk Line terri- 
tory and the Southwestern territory the carriers will pre- 
sent the combined statement of ten of the leading systems 
operating in the Western Trunk Line territory. As rep- 
resenting the Southwestern territory, an equal number 
of the principal systems have been selected, and the re- 
sults of their operations have been combined in another 
group. These grouped figures will be supplemented by the 
combined showing of two other groups of roads in which 
are included all of the lines having one thousand miles 
or more, which operate exclusively in either the Western 
Trunk Line or Southwestern Tariff Committee territory. 
That is, there will be presented to the Commission the 
composite statement of the results of operation, the rev- 
enues, expenses and net returns, combined, of all those 
roais having a thousand miles or more, which operate ex- 
clusively in the Western Trunk Line territory. A like 
grouping of the roads in the Southwestern territory will 
be presented. 

“This grouping, or division of the roads into groups, 
has been selected as in our judgment best portraying the 
true situation, and for the purpose of eliminating as far 
as possible the influences of the rates and transportation 
conditions upon those roads that serve transcontinental 
_territory, and that portion of the Western Trunk Line ter- 
ritory in which the rates are not advanced. 

“The data for the most part have been compiled from 
reports which are made to the Interstate Commerce Com- 
mission and we shall endeavor to present it in such shape 
that it can be readily checked. Where data have been gath- 
ered from other sources, the source will be stated, and 
every opportunity for checking and verifying the same will 
be furnished the Commission. 

“The comparison of revenues and expenses will be 
made, covering two periods, one, the seven years, 1901 to 
1907, inclusive, and the other period from, 1908 to 1914, 
inclusive. The latter period commences with the revised 
uniform system of railroad accounts as prescribed by the 
Interstate Commerce Commission, and covers substantially 
the period during which this Commission has had the 
power to authoritatively fix maximum rates. The results 
of the operation of each year will be given separately, 
and the general comparison will indicate a decreasing 
ratio of return upon investment in road and equipment, not 
only as between the two periods compared, but as be- 
tween comparable years in the latter period. It will show 
that the cperating ratio is increasing, and that there has 
been a very large addition to the properties of the carriers. 

“This compilation will show that the net operating in- 
come of the carriers interested in this proceeding, for the 
average of the last seven years, has not been what the 
courts have held to be a fair rate of return upon their 
properties, when considering the question of confiscation of 
property on an amount to exceed twenty-eight thousand 
dollars per mile of road operated. 

“It is not my purpose in this opening statement to de- 
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tail the figures or the result of the comparisons which have 
been made, but simply to indicate in a general way the 
nature of the evidence which will be presented. The wit- 
nesses who will testify in this case will testify as to the 
general situation, and in behalf of the roads generally; and 
while they may refer to the conditions upon the roads with 
which they are connected, such reference will be for the 
purposes of illustrating the conditions which confront the 
operators of railroads in this territory. 

“The records of the Interstate Commerce Commission 
show that the carriers in the territory involved have been 
called upon to invest in their properties, by way of addi- 
tions and betterments, more than one hundred million dol- 
lars a year during the last seven years, and yet their net 
revenues are but slightly higher than they were during the 
prior seven years. In other words, that there is no sub- 
stantial return upon the new investment which has been 
made during the last seven years. 

“It will also be demonstrated from the compilations of 
figures which will be presented, that the additional in- 
vestment in road and equipment is being taken care of by 
bond issue, that is, by borrowing rather than by taking in 
new partners by the sale of stock. 

“We believe that we have compiled practically all of 
the data which is material to a full and fair understanding 
of the conditions. We desire to assist the Commission in 
any way within our power and if, in the course of this 
proceeding, the Commission shall deem it necessary to se- 
cure other or further data than that which is presented, 
we shall be glad to do so in so far as we are able. 

“We shall present the case, believing that the Commis- 
sion will consider both the interests of the carriers and 
the interests of the public, and confident that the public 
desires to have well-equipped and efficiently operated rail- 
roads, and that it is willing to pay such rates as will in- 
sure the maintenance of such railroads and such service.” 


Mr. Thorne’s Opening Statement. 


At the close of the statement made for the carriers in 
the Western Rate hearing by C. C. Wright, Thursday, Clif- 
ford Thorne, for the other side, made a brief statement in 
which he pleaded lack of time to make proper preparation 
in a case of such magnitude. “At this time,” he said, 
“before any evidence is offered on either side, we desire 
to state that the time allotted for the investigation has 
been entirely inadequate. The Interstate Commerce Com- 
mission has been generous in allotting time for the formal 
introduction of evidence; that is not what we refer to. 
The impossibility of making within a period of four months 
an intelligent analysis of the financial and operating con- 
ditions and the direct costs of handling different classes 
of traffic on the thirty-seven western railroads embraced 
in the original order of the Commission, in addition to 
those subsequently involved in the case, is certainly ap- 
parent to the Commission, as well as to any other person 
in the country who has been connected with railway ac 
counting work of this character. 

“We desire sincerely to render every assistance pos- 
sible to the Commission that fair and just conclusions 
may be reached. 

“We shall proceed to present, on the dates specified 
by you, the evidence which we have gathered; and at the 
appropriate time we shall make formal application for the 
additional time provided by statute which we deem neces 
sary in order to complete the investigation. 

“During the first four and last four days of this case 
you will consider the adequacy of railroad revenues as 4 
whole. This includes a consideration of the entire proper 
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ties of the carriers involved, and their total earnings, both 
freight and passenger. 

“Much misrepresentation has been attempted of late 
in regard to the sums of money involved in the general 
advance being sought by these western railroads. This 
situation did not exist in the eastern case. These ad- 
vances, now under consideration, are only a part of a 


- general movement that is now in progress, and has been 


in progress for over a year. These increases are only a 
fractional part of the total advance which these railroads 
are trying to put through. 

“We will show you increases in freight rates ranging 
from 5 to 100 per cent in amount, that have been permit- 
ted to become effective, or are now pending. 

“The advances which have been permitted during 
the past year by this Commission on these western rail- 
roads, added to those involved in the original suspension 
order in this case, added to those involved in the sixteen 
supplementary orders issued by the Commission in this 
case affecting considerably over a thousand tariffs and 
supplements, added to those now being ‘filed, make a total, 
which, we believe, from what investigations we have made, 
can be conservatively estimated will cause a 10 per cent 
increase in the freight revenues of these railway com- 
panies. 

“Estimating that two-fifths of the passenger travel will 
be on mileage books, the average increase in the passen- 
ger revenues, sought by the western carriers in this gen- 
eral movement (which increases have just been, and are 
now being, suspended by the Commission), will amount to 
approximately 20 per cent. 

“The magnitude of the sums involved in a 10 per cent 
increase in freight rates and a 20 per cent increase in 
passenger rates may be appreciated when you consider 
that the total freight revenues of the thirty-seven rail- 
roads embraced in your original suspension order aggre- 
gated last year $700,000,000, and their passenger revenues 
amounted to approximately $195,000,000. 

“No case between private citizens ever tried before 
this Commission, or before any other commission, or court, 
or tribunal of any character in recorded history, has in- 
volved such a stupendous sum of money as that which is 
at stake in this proceeding. 

“Though our investigation has not been completed, that 
which we have to offer will show conclusively as to rep- 
resentative railroad companies in this territory: 

“1. That the credit of these western railway com- 
panies is better than that of representative companies in 
any other line of business in the United States. 


“9 


2. That the depression of the past year was not due 
to freight or passenger rates, was not peculiar to the rail- 
road industry, but applied to business generally through- 
out the world, 


“3. That, disregarding extremely prosperous and ex- 
tremely lean years which come to all business, these west- 
etn railway companies, during recent ordinary normal 
years, have earned more, both gross and net, per mile of 
line and per train mile than ever before in their history. 

“4. That these companies have been able to maintain 
their properties during recent years at a higher standard 
than ever before in their history; and they have also set 
aside Jarge sums of money out of earnings for betterments 
and improvements and outside investments, which should 
have heen made from capital. 

“Tersely stated, the issues in this case center around 
the one question: Who shall pay for the additions and bet- 
terments to railroad property? The public interests de- 
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mand better service, safer transportation and improved 
facilities; but it also demands that the railroads themselves 
shall build these improvements and the public will then 


pay a reasonable return on their value. We want these 
betterments, but justice demands that we shall not pay 
for their construction, and then pay annual return every 
year to the railroads on what we build.” 

Testimony of C. E. Schaff 

C. E. Schaff, president of the Missouri, Kansas & 
Texas Railway, was the first witness for the carriers. 
“Operating results of the carriers in the western district,” 
he said, “have been growing more and more unsatisfac- 
tory year by year and their need of increased net income 
has grown more pressing. Increased revenues, following 
natural growth in the traffic, is far too slow and uneer- 
tain to meet the immediate necessities of the carriers. 
The railways have found their efforts to economize have 
been without avail. They will continue, as in the past, 
to affect economies wherever possible, but I see no hope 
for substantial relief from that source. We believe the 
only solution to be an increase in the rates and the data 
to be presented here lead inevitably to that conclusion. 

“The western railways, therefore, have filed tariffs 
advancing the freight rates on certain commodities. They 
have not aimed at a horizontal increase of 5 per cent or 
any other arbitrary amount. Applied to the Missouri, Kan- 
sas & Texas lines, the increase is about 2 per cent. 

“The railways have earned an inadequate return on 
the cost of their property. The average book value of road 
and equipment of the 41 roads was $51,584 per mile oper- 
ated, June 30, 1914. The income that year available for re- 
turns on investment, capitalized at 7 per cent, represented 
the value of only $28,048 per mile operated, little more than 
one-half the book cost of the property. It must be. ap- 
parent even to those with the most superficial knowledge 
of railroad cost that these western lines could not be re- 
produced for any such sum. 

“The average net cost of road and equipment of the 
41 western roads, from 1901 to 1907, was $3,430,000,000, 
and from 1908 to 1914 was $4,570,000,000. Their average 
net operating income in the first period was $170,000,000 
and in the second period $191,000,000. The per cent of re- 
turn for the first period averaged 4.96 and in the second 
4.19. Thus the income by no means kept pace with the 
increase in the cost of road and equipment. 

“Assuming these lines were entitled to earn 7 per 
cent, it will be found that in the first period an average 
of over $1,000,000,000 investment earned no return what- 
ever and in the second period an average of over $1,800,- 
000,000 earned no return whatever, 

“Federal and state laws and regulations have con- 
tributed much to increased operating costs. The public not 
only require, but demand, better facilities which are largely 
unremunerative, such as expensive passenger facilities, 
costly train service, fast freight service, track elevation, 
safety appliances and other enforced expenditures. Freight, 
passenger and express rates have been reduced. 

“The increased cost of labor is familiar to everyone. 
Wages on railroads in the West have been and are higher 
than in the East and further demands are now being 
arbitrated in this city. If the same rates of pay had pre- 


vailed in 1914 as in 1907 on the 41 roads concerned in 
this. hearing, their operating expenses would have been: 
$44,800,000 less in 1914 than they were. 

“The increased cost of money is well known. In 
1905 and 1906 the roads were able to obtain money on a 


To-day many are paying 7 per 


31% to 5 per cent basis. 
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cent and more for such small amounts as they are able to 
obtain. Even the New York Central was compelled re- 
cently to issue 6 per cent bonds. 

. “London bankers and English people will not be per- 
mitted to subscribe to this issue. There will be no foreign 
demand for new American issues and those already held 
abroad will be returned. Many government war loans are 
being made in Europe at high rates and devastation of 
wealth is very great in those countries. Yet, in the face of 
declining credit, western roads, in 1915, 1916 and 1917, must 
refund maturing obligations aggregating $203,000,000, and 
also secure not less than $295,000,000 new capital for 
ordinary betterments required by normal demands of the 
public. 

“The managers have endeavored to save in every de- 
tail and increase efficiency of the plant. Larger equip- 
ment has imcreased train loads and increasing the tons 
handled in one train is the best medium known to us for 
reducing costs, yet the ratio of ‘Conducting Transporta- 
tion’ expenses to revenue was about the same in 1914 as in 
1908. Though new equipment is stronger and more per- 
manent, the ratio of maintenance expense to revenue has 
increased from 14.23 per cent in 1908 to 16.58 per cent in 


1914. 

“Despite strenuous .efforts to economize, the ratio 
of expenses to revenues has not declined. This is due to 
unfortunate conditions beyond our control, such as wage 
increases, rate reductions and police regulations. The 
M.,. K. & T. alone, in the last fiscal year, lost $676,500 by 
the 2-cent passenger rate and $165,000 by freight reduc- 
tions in Missouri and Oklahoma alone. The service ren- 
dered was exactly the same for the lower rates as it would 
be for the higher. 

“Operating results would have been much worse ex- 
cept for the large expenditure of new capital, enabling the 
carriers to offset partly the large increase in operating 
costs. Notwithstanding all this new capital, improved 
service and many economies we have been unable to stem 
the tide and the margin between income and outgo has 
constantly diminished until little net revenue remains.” 


Mr. Schaff then took up in detail the position of the 
southwestern railroads, submitting a map of Missouri, Kan- 
sas, Arkansas, Oklahoma and Texas. He compared their 
position with that of roads in “Central Freight territory,” 
which the Interstate Commerce Commission first recog- 
nized as entitled to higher revenues in the Eastern Rate 
Case. He showed that the southwestern roads serve a 
territory less densely populated and haul much lighter 
traffic per mile than even these most needy of the eastern 
carriers. He presented also a table showing operations 
of the southwestern roads in 1914 compared with 1908. 

“The fiscal year 1908,” said he, “was a panic year. 
The fiscal year 1914 also was a bad business year, with de- 
creased earnings, yet the table shows the astonishing fact 
that operating results in 1914 were more disappointing than 
in the panic year 1908. 

“The gravity of ‘the railroad situation in the Southwest 
is forcibly illustrated by the very large mileage now in 
receivership. Railroads in one or more of the five states 
with a total mileage of 11,079 miles and capital of $624,- 
000,000, were in receivers’ hands last January 7. In brief, 
about 20 per cent of the total railroad mileage in those 
states is now operated by the courts. 

“To preserve railroad credit and earn a surplus in 
good years to tide over lean years, 7 per cent should ve 
the minimum return on the investment. A reasonable 


/ 
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surplus, or ‘margin of safety,’ is essential to credit. In 
the Southwest we have no ‘margin of safety.’ 

“Construction of new lines in the Southwest has prac. 
tically ceased and expenditures for additions and better. 
ments have been reduced to the minimum. The roads 
must refund maturing obligations and secure new capi- 
tal to improve their facilities, meet public demands for 
better service and keep abreast of the country, so that 
transportation will not break down under the next ‘peak 
load.’ 

“With few exceptions, southwestern roads have paid no 
dividends at all and have no surplus. It has been, and is, 
a struggle for existence.” 

Cross-Examination 

Mr. Thorne and others on that side of the case cross- 
examined Mr. Schaff at some length. Many of the figures 
they asked for, it was explained, would be offered later. 
For instance, some prominent railroads had been left out 
of the tables offered as exhibits, but it was explained that 
all these figures would be in evidence sooner or later. 

Mr.-Thorne asked if Mr. Schaff could point to any im- 
portant increase in wages or cost of supplies or any op- 
pressive legislation or other requirement of government 
that had become effective since the European war opened, 
and the witness replied that he could not. Mr. Thorne 
wanted to know, then, what had occurred since the war 
began to justify the increases asked. ‘The witness cited 
the depression in trade, but said in answer to further 
questions that he would not contend that there should 
always be an increase in rates to meet a depression in 
trade. He said a reasonable rate of return from railroad 
investment should be 7 per cent on a fair valuation of the 
property. The book value he thought would be a fair 
representation of the value. Seven per cent he thought 
a reasonable minimum. About 62 per cent of the roads’ 
value, he said, was represented by bonds.’ It paid a little 
less than 5 per cent on bonds. The average of roads in 
the Southwest, he said, was 4.10 per cent. It was pointed 
out by Mr. Thorne that if the road should earn 7 per cent 
on the entire capital and over half is in bonds, the road 
would then be earning over 9 per cent on stock. The 
witness thought that would be reasonable in order to net 
7 per cent for investors. 

He was asked whether, if the advances were granted 
the roads would be content or would seek another advance. 
He remarked that there were other applications pending 
for intrastate increases and also for interstate increases 
and that there were passenger increases applied for, but 
that whether there would be further consideration asked 
depended on the future. If these increases were granted 
and did not prove satisfactory, he said, more would be 
asked. He said the roads that are not making 7 per cent 
should have advances that would enable them to pay that 
much. 

Luther Walter started a line of questioning with a view 
to finding out whether the traffic departments, in deciding 
what advances to ask for, had received any instructions, 
but Mr. Schaff said the only instructions had been to get 
advances wherever possible. He had no information as 
to the increases proposed, he said, except that more revV- 
enue was needed and that the advances would mean ajout 
$450,000 a year to his road. 

Testimony of S. M. Felton 

“Western railways which are asking for relief iD 
higher rates have not earned at any time during the last 
five years a fair return.on two-thirds the value of ‘hei! 
property. The railways interested in this application for 
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relief have averaged during the last seven years 7 per 
cent, or less than $29,219 per mile, which does not take 
a physical valuation to convince even a layman that this 
sum is far below, not only the cost of reproducing the line 
pelow their fair value.” This statement was made by S. 
M. Felton, president of the Chicago Great Western Rail- 
way, when he took the stand as the second witness on 
pehalf of the railways. 

“Without attempting to go into details,” said Mr. 
Felton, “this in general is a reason for stating that the 
carriers are not receiving a sufficient revenue. With in- 
creases in cost of labor, fuel and taxes and provision of 
better and safer service, I believe the next decade, at least, 
will more than offset any savings possible for the carriers 
to put into effect. 

“The railroads here interested have not earned, at any 
time during the last five years, a fair return on two-thirds 
of the value of their property. The net available for re- 
turn on investment will not begin to pay 7 per cent on two- 
thirds of what it would cost to reproduce the railroads 
and their equipment.” 

Mr. Felton took up the discussion of the additions to 
the cost of handling traffic, which has been occasioned by 
the demand for better railway facilities and paid particu- 
lar attention to the cost of terminals in the cities. 

“A good illustration of the expense of connecting our 
passenger business,” said he, “is seen in the cost of the 
new terminal at Kansas City. There Was a strong demand 
there for a new passenger station, and one was needed. 
One could have been built on the old location for possibly 
two or three million dollars, but that would not have 
provided facilities far enough in the future and better 
location must be had. First estimates ran to fifteen mil- 
lion dollars, but with construction of the station came re- 
quirements for viaducts and subways and soon the estimate 
was twenty-five million dollars. The final cost will be 
fifty millions. 

“So far, the interest, taxes and operating expenses will 
run from one dollar to two dollars per passenger handled 
in and out of the station for some of the smaller roads.” 

Mr. Felton said his road needed ten or twelve million 
dollars over and above what was in sight for improve- 
ments. He said the proposed increases would mean about 
$325,000 a year to his line, but that they would not bring 
the earnings up to 7 per cent. In answer to the same 
questions Mr. Thorne had asked of Mr. Schaff, he replied 
that he knew of no recent increases in cost except in the 
rate for money on long-time notes. Mr. Thorne tried to 
draw from him an admission that other business with 
good credit could not borrow money at lower rates than 
could some of the railroads concerned, but he said they 
could. Asked if he knew of any public utility company that 
could, he said he believed Henry Ford could. 

“Is that a public utility company?” asked Mr. Thorne. 

“Didn’t you ever hear of the Ford automobile?” said 
Mr. Felton. . 

He said the Commonwealth-Edison Company of Chi 
cago, about a year and a half ago, borrowed money at less 
than 5 per cent. 


FINED FOR ACCEPTING CONCESSIONS 
THE TRAFFIO SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 
The Cireuit Court of Appeals, sitting at Cincinnati, 
the Commission has been advised, has affirmed the decision 
of the District Court for the Southern District of Georgia, 
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imposing a fine of $5,000 upon Harvie C. Miller for accept- 
ing concessions by shipping grain on an unfiled propor- 
tional rate of 10 cents, while the published rate from 
Philadelphia to Jacksonville, Fla., via Savannah, ocean-and* 
rail, was 15 cents. The carriers concerned were fined 
$24,000. 

The same court decided the litigation in which the 
Waters-Pierce Oil Co. was fined $5,000 for sending oil 
from St. Louis and related points to destinations beyond 
Alexandria, La., prepaid, at a combination of a published 
joint rate to Alexandria plus an unfiled state rate beyond, 
which was less than the published joint rate, so that the 
fine must be paid. 


OPPOSE PACKING HOUSE RATE IN- 
CREASE 


THE TRAFFIC SERVICE NEWS BUREAUD, 
Colorado Building, Washington, D. OC. 

Representatives of the live-stock and packing-house 
interests are again in Washington asking for a suspen- 
sion of increased rates proposed by the carriers, to 
become effective in Official Classification territory. The 
proposed increases are almost identical with those sug- 
gested in the tariffs suspended in I. and S. No. 562, which 
were withdrawn after the second decision in the five per 
cent case, so that tariffs in compliance with the terms 
of that decision might be filed to become effective on 
short notice. 

The tariffs to which objection is now made are due 
to become effective on March 15 and later days. They 
are not exactly like those suspended and withdrawn, 
although the variations are slight. For instance, the 
increase in the dressed-meat rate proposed in November 
and withdrawn was from 45 to 50 cents. Under the five 
per cent case the rate became 47.3. Now it is proposed 
to make it 47.5. Increases on live stock and packing- 
house products, generally speaking, however, are as pro- 
posed in the tariffs suspended in I. and S. No. 562. 


REMANDS BOWLING GREEN CASE 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. OC. 


Solicitor-General Davis, on behalf of the attorney-gen- 
eral, appeared in the Supreme Court on March 1 and con- 
fessed error on the part of the government in the case of 
the L. & N. vs. United States, which is the formal title of 
the Bowling Green fourth section case. The confession 
was that the government had erred in asking the Supreme 
Court to dismiss the application for an injunction on the 
authority of the decision in the Procter & Gamble case. 

The solicitor-general announced that he was unable to 
differentiate the case from the one resulting from Fourth 
Section Order No. 124, commonly known as the Inter- 
Mountain case. The then solicitor-general persuaded the 
Commerce Court that the case was like the Procter & 
Gamble case, and, in an opinion by Judge Carland, the L. & 
N.’s application for an injunction was dismissed. 


Under the confession made on March 2, the Supreme 
Court reversed the Commerce Court and remanded the case 
to the court of the western district of Kentucky for con- 
sideration on the merits of the question whether the Com-. 
mission, in refusing relief from the fourth section as to 
freight hauled to and from Bowling Green and nearby 
points, deprives the carrier of a right under the law. 
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MR. THORNE THINKS WE ARE WRONG 


Editor The Traffic World: 

I have read your very kind and generous editorial of 
last week. It had not been my intention to make any 
comments concerning the one of two weeks ago, but I 
cannot refrain from answering your last extended direct 
personal attack. 

Your editorial raises two questions: First, my legal 
right to appear before the Interstate Commerce Commis- 
sion as counsel for shippers; and second, a question of 
public policy. I agree with you that the latter phase is 
the more important of the two, and I am quite sure you 
yourself do not place much weight upon the legal argu- 
ment you advance, 

You very truly say: “The subject is broader than the 
mere question of whether Clifford Thorne appears properly 
in the Western Advanced Rate Case.” 

The question of public policy you raise is probably 
one of the greatest issues connected with public regulation 
at this moment—the proper function of state railway com- 
missions in the matter of public regulation. The railroads 
are the sellers of transportation. The public are the pur- 
chasers of transportation. The interests of these parties 
on many matters are common, but on one subject they are 
diametrically opposed. Railroads desire as high rates as 
they can reasonably secure, so that they do not seriously 
interfere with business development and prosperity. ‘The 
interest of the public is to get this service as cheaply as 
it reasonably can, so as not to interfere with the growth 
and prosperity of railroads. Here is a direct conflict of 
interest. 

This is the same old contest that exists between tie 
buyer and seller of land, or cabbages, or anything else. 
There is nothing dishonest about it; it is simply a business 
question. Where a vast industry becomes consolidated 
under a strong central body, and can make general, uni- 
form advances by mutual agreement, the situation com- 
pels public regulation by some tribunal. At a hearing in- 
volving an issue of importance, before such a deciding 
tribunal, both sides should be thoroughly presented. 

The railroads are abundantly organized. Who is there 
to present the public’s side? You cannot rely upon the 
railroads to present the public's side, any more than you 
could rely upon the Standard Oil Co. to present the pub- 
lic’s side before the Supreme Court, when that company 
was a defendant. The public cannot rely upon the large 
manufacturer or jobber; those people are primarily con- 
cerned in the relationship between rates—discriminations 
in favor of one locality, or one industry, compared to 
another. 


Some people seem to have formed the idea that the 
consumers’ interest is a negligible quantity. These folks 
are going to have a rather rude awakening upon that 
proposition. The consumers are not effectively organized 
‘in any association save one, and that one is the govern- 
ment. 


As to state matters, our commission exercises some- 
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what the functions of a court; but as to interstate mat- 
ters there is nothing whatever in the law giving me, or my 
associates, any judicial functions. On the other hand, the 
law specifically requires us to “prosecute” cases before the 
Interstate Commerce Commission. 

Further, there is nothing whatever in the law barring 
me from engaging in private practice before any court or 
commission. In fact, I am reliably informed that in the 
thirty-six years’ history of the lowa railroad commission 
I am the first attorney on the board who has given his 
entire time to the work of the Commission. 

What is the work of a state railroad commission? 
One function is to decide issues relative to intrastate traf- 
fic. Another is to prosecute cases involving interstate 
rates and services before the Interstate Commerce Com- 
mission on behalf of the consumers and shippers of the 
state, 

Here is a great field for state railroad commissions, 
close to the needs of the people in the various parts of 
the country, to take the initiative on behalf of the con- 
sumers and producers of the various states. As time goes 
on, I believe you will find that this function will grad- 
ually develop and become the most important, function of 
state commissions throughout the country. : 


The regulation of freight rates on intrastate traffic 
is important; likewise, the prosecution of these interstate 
cases before the Interstate Commerce Commission is 
worth while. Which is more important? So far as my 
state is concerned, 85 to 90 per cent of our freight traf- 
fic is interstate, and the remainder is state traffic. Con- 
sequently, I believe that it is well that I have given much 
of my time to interstate traffic, and my constituents have 
approved that policy. 

I do not believe you give serious thought to your 
claim that such action by a state commission is illegal. 
You say: “We are not considering and do not particu- 
larly care to discuss this subject as a matter of law. We 
do not care what the law is.” However, I will discuss 
that briefly, as you have done. 

You say the Iowa law only provides for the state 
commission to prosecute a case before the Interstate Com- 
merce Commission affecting rates charged; therefore, it 
does not apply to any advanced rate case wherein the 
rates involved are those “to be charged” in the future. 
The distinction between a “rate charged” and a “rate (0 
be charged” is certainly unique. 

A company can charge an unlawful rate, which is 
never collected, because of a protest from a shipper or 4 
consumer being sustained. A company can charge and 
collect an unlawful rate, and thereby subject itself t0 
possible prosecution. I must agree with your correspond: 
ent, who said that the claim is absurd that a state com 
missioner must wait until a rate is in effect before he cal 
attack its reasonableness. It would be equally logical 
to expect a railway company to sit idly by when a ship 
per asked for a reduction, and let the reduced rates be 
come effective, “waiting to see whether or not they welt 
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fair or unfair,” before testing the reasonableness of the 
proposed rates. 

When is a rate “charged?” <A physician can charge 
five hundred dollars for his services, but never collect it. 
We talk about canceled rates, former rates, present rates, 
and rates under suspension. There are two kinds of dogs 
in the world: live dogs and dead dogs. A rate can be a 
rate whether it is in effect or not; and a rate can be 
charged, and never be collected, because the Commission 
forbids its collection. You can have lawful rates and 
unlawful rates, 

You say a commissioner should not attempt to serve 
the state and a private interest, or “serve two masters.” 
Has it occurred to you that Mr. C. C. Wright is serving 
fifty-seven varieties of masters? Mr. Wright is chairman 
of a committee representing fifty-seven railway companies, 
I am informed. How can he do this? Simply because 
there are certain issues upon which his clients have a com- 
mon interest. The railroads are thoroughly organized. 
They have learned the wisdom—yes, more, the absolute 
necessity—to make a harmonious, logical, consistent pres- 
entation. And that is precisely where the public has 
always been weak. You are doing all in your power to 
keep the public’s side divided. 

You have been very generous to me and my friends 
in your advice. I would like to offer this suggestion: You 
have an enviable reputation for the gathering and distribu- 
tion of accurate information from a disinterested stand- 
point. Editorially, you have constantly, in season and out 
of season, attacked those appearing against railway com- 
panies before the Interstate Commerce Commission. I 
have searched through your files in vain for the slightest 
breath of editorial criticism against those appearing for 
the railroads. Is it not a sad fact that the counsel for 
the railroads are always right, while the counsel for the 
public are always wrong? In the mind of The Traffic 
World a president of a railroad must be a little tin god, 
before whom he worships in abject humility of spirit. You 
certainly practice what you preach; you are not 
“serving two masters.” You are consistent; I envy you 
your consistency. 


You indulge in charges of unnecessary expenditure 
of public money. That is a grave criticism of a public 
official. In reply I call attention to the fact that Iowa’s 
share in the Advanced Rate Case will, at the most, not 
exceed $20,000, while the railroads have expended more 
than that in Iowa in carrying on a newspaper propaganda 
alone, aside from their gathering of data. Why has that 
not aroused your editorial ire? Instead, you praise the 
railroads for this expenditure. What a petty, one-sided, 
biased, half-baked argument that is, when you make that 
kind of an accusation about a public official trying his best, 
not to distort, not to manufacture sentiment, but simply 
to get at the facts as they are in a case that will cost his 
State several millions of dollars annually if the railroads win 
—a sum of money that is greater than the whole cost of 
Tunning our state government, including legislature, peni- 


tentiaries, capitol extension, hospitals, universities, etc., 
ete, 


Please, this once, pardon me if I have been personal. 
But you started it. I have absolute confidence in your 
sincerity and am glad to state that I consider your publica- 
tion one of the greatest of its kind ever published. In the 
bast you have given me handsome consideration; but 1 
am very sure you have unwittingly fallen into error as to 
the subject matter here under consideration. 

Chicago, March 8, 1915. C. THORNE. 
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WHAT IS “DELAY”? 


Editor The Traffic World: 

In the matter of exchanging views and relating ex- 
perience to the fraternity of traffic men, the writer will 
ask permission to use your valuable space in the “Open 
Forum” and would be pleased to receive opinions held 
as to what is here related, either directly or through 
these columns. 

We are all familiar with sectiom 3, item 4, of the 
conditions that govern in a straight bill of lading, with- 
out rehearsing the same in full: “Claims for loss, damage 
or delay must be made in writing, etc.” and the per- 
plexed question the writer seeks enlightenment upon is, 
what does DELAY stand for in that clause? 

An interstate shipment moved in May, 1913, between 
two points of less than 250 miles, via two railroads, 
original bill of lading mailed consignee on day of ship- 
ment. Twenty-six days later consignee informed shipper 
that the goods had not been received up to that time 
and asked to have shipment traced, and a request to 
the initial carrier to trace was forwarded that very same 
day; but no mention of a claim for loss was made, as 
it was not then known to be lost; the claim was for 
delay only. It has happened time and again in similar 
cases that upon such request to trace, evidence has come 
to prove that such shipments have been received three 
to five days before even asked to trace, due to lack of 
order or system in the receiving department, and the 
shipper as well as the carrier has to perform “a fool’s 
errand’ many a time. In the course of ten days informa- 
tion was given by the carrier both as to waybill, car 
number and the time in passing the transfer points, the 
final delivery given as three days after date of shipment, 
that being the usual time consumed in the transit be- 
tween said points. Upon giving this information to the 
consignees they still refused to acknowledge consignment 
and asked to have the carrier give name of signature. 
Again the carrier was appealed to, and very promptly 
came the party’s name that signed for the same. Even 
upon this evidence, consignee stoutly refused, maintained 
the former position, ordered a duplication of shipment, 
which in due time was received and paid for, leaving the 
original shipment in the air, so far as to the shipper’s 
claim was concerned. The goods being of a non-perish- 
able character, the shipper gave the carrier the benefit 
of another chance to trace and, if returned, the goods 
could be accepted and placed in stock. This second re- 
quest was duly answered in part within a week’s time 
and a final answer came in six months later, stating 
that, “Consignee is probably right; we cannot prove de- 
livery and suggest that a claim be presented.” This 
request the shipper followed out that very aay, a formal 
claim for invoice was presented to claim department, 
which acknowledged the receipt, and the matter rested 
there. It was now in July, 1914. 

Four months later the claim department returned all 
papers with a polite “The claim has to be declined. 
shipper did not comply with section 3 of the bill of lading 
; sorry to say we cannot show delivery the 
I. C. C. rulings of Feb. 9, 1914, do not give us the right 
of a favorable consideration, etc., much correspond- 
ence taking place and all couched in a very courteous 
manner, to be sure, but also indicating a definite refusal 
of a settlement, leaving the burden on the shipper. 

The I. C. C. refusing to rule for want of jurisdiction 
in similar matter, that of loss and damage of goods in 
transit, there is no other recourse but the court; but 





512 


should this hardship be imposed upon the shipper, par- 
ticularly when the amount is small; yet the principle 
involved is greater, according to the writer’s understand- 
ing of this matter. Has not the I. C. C. said that “techni- 
ealities will not be permitted to defeat the end of justice,” 
as quoted in your issue of February 20, page 384, and 
that is only a maxim which should hold good in any 
and all business transactions; but here is a common car- 
rier who in words and actions bespeaks the contrary, 
“Yes, we have lost your goods, to be sure, sorry for you, 
but—that’s all.” Are not technicalities upheld here as a 
shield to preclude the facts? The clause referred to 
states loss, damage or delay. Was not a written notice 
served upon the carrier within a month’s time to the 
effect that said shipment was delayed, and does not 
such action by a shipper disclose a complaint from which 
the logical conclusion eventually must follow that, if 
you cannot show delivery I will claim damages; or who 
is that shipper, upon being informed of a non-delivery 
of his consignment, immediately proceeds to charge it 
to the loss account, pass a smile to the carrier with a 
“thank you?” The ownership of a consignment rests 
somewhere, and is not the party who destroyed the prop- 
erty right, liable? Where is the liability of a bailee to 
end if articles of agreement only hold on one of the 
parties? The agreement reads, loss, damage or delay; 
a written complaint of delay is presented, but as quickly 
rejected, because it did not specify loss in the first in- 
stance. Why should those three facts be mentioned if 
it is only one that holds good? 

The writer maintains that the shipper complied in 
full, both as to the letter and the spirit of said agree- 
ment when the request to trace was first delivered; the 
carrier was thus made aware that there was something 
lacking in his fulfillment of the contract to deliver; the 
carrier accepted and acted upon such notice, gave the 
shipper a false statement as to the real. facts to work 
upon, and which statement consignor had no way of 
disclaiming until proven otherwise, and in the interim 
the time was passing, so that when the true, actual facts 
became known the carrier is taking the benefit of what 
was caused by his own neglect, and, what is more, sus- 
tains his position by technicalities, placing them above 
the true facts disclosed to himself, by himself, by own 
investigation. And he further holds that in this case 
the real time to compute is when the first claim for 
delay was instituted; the interim of many months is 
used in proving what the real circumstances are and 
statements involved, and at a given time the carrier is 
proven yrong and the shipper labored on mistaken facts, 
due to such error, and. when it is discovered that all 
preceding work is at naught, it all reverts to the time 
of the first presentment for the reason that the shipper 
would then have entered claim for loss within one month’s 
time and that’s the main point in question of dispute. 
What constitutes a written notice of a claim, if a claim 
for delay is not to be reckoned with? 

John C. Hylander. 

Waterbury, Conn., Feb. 27, 1915. 


NOTICE TO CARRIERS 





The Interstate Commerce Commission has sent the 
following notice to all carriers: 

“The commissioner of internal revenue has ruled, 
under date of Feb. 2, 1915, ‘that a power of attorney exe- 
cuted by a transportation company authorizing an agent 
to file with the Interstate Commerce Commission copies 
of tariffs, rates, classifications and charges, and “to do 
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and perform all and every act and thing above specified 
as fully to all intents and purposes as if the same were 
done and performed by said company” is taxable at the 
rate of 25 cents.’ 

“The act of Oct. 22, 1914, became effective Dec. 1, 
1914. In some instances powers of attorney filed with 
the Commission on and after Dec. 1, 1914, had attached 
thereto the necessary tax stamps; in a large number of 
instances, however, the tax stamps have not been at- 
tached. Carriers which have failed to affix stamps in 
accordance with the law should immediately arrange, 
through their resident agents at Washington, to attach 
and cancel such stamps. Failure to promptly comply 
with the provisions of the act of Oct. 22, 1914, as to any 
powers of attorney will render them unlawful and, there- 
fore, invalid. 

“Powers of attorney forwarded to the Commission for 
filing subsequent to the date hereof to which the neces- 
sary tax stamps have not been affixed will be considered 
as insufficient and not meeting the requirements of the 
law, and they will not be accepted for filing.” 





TAP-LINE ARGUMENT 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 

In an effort to persuade the Commission to do for the 
tap lines what they claim it promised it would do, attor- 
neys for the tap lines appeared before the Commission 
on March 3. The troubles of the short lines were laid 
before the Commission, for the dozenth time, by Luther 
M. Walter, W. A. Glasgow and W. E. Lamb. They were 
opposed in what they were asking by Samuel West of 
the Cotton Belt and W. T. Hughes of the Rock Island. 
Their position was supported by W. F. Evans of the 
Frisco. 

The lineup of the attorneys indicates that the condi- 
tion predicted in The Traffic World has come about. It 
is that, under the mileage scale prescribed by the Com- 
mission, the tonnage goes to the trunk lines farthest 
away from the mills, and the trunk lines nearest the mills 
get nothing. The Frisco and Iron Mountain, having been 
in the territory first, are now suffering. The Rock Island 
and the Cotton Belt, being farthest from the mills, are 
getting the tonnage. The tap lines, their divisions being 
based on mileage, persuade shippers to route their lum- 
ber through the junctions giving the tap lines the great- 
est divisions. Nothing is given to the nearby trunk 
lines that can be carried by those farthest away. 

Luther M. Walter, speaking generally for the tap-line 
interests, said that they are merely asking that they be 
allowed to make milling-in-transit arrangements, as the 
Commission, in its order of July 29, 1914, said it would 
approve, if the arrangement should be non-discriminatory 
and not effect a rebate to the proprietary interest. He 
said that it was inconceivable that the Commission pre 
sumed to abolish milling in transit, but that the effect 
was to confine the arrangement to the trunk lines farthest 
from the originating mills, to the hurt of the tap lines 
and their nearest trunk-line connections. 

The damage to the tap line comes from the fact 
that it is limited in forwarding the lumber originating 
on its rails to the trunk line that is farthest away—that 
is, the one that will afford the tap line the longest haul. 

Mr. Glasgow said that the condition as to the Butlel 
County roads’ relation to the Frisco ever since the order of 
May 1, 1912, has been that of confusion confounded, com 
plicated by the complaints of shippers who contend that 
they have been forced to pay more than a reasonable rate 
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by reason of the uncertain, conflicting and now known to 
be illegal orders of the Commission. 

“We want to get all that behind us and go ahead under 
the order of July 29, 1914, in which the Commission said 
it would approve milling-in-transit arrangements that were 
non-discriminatory and did not affect a rebate to the 
proprietary interest,’ said he. “The inter-line accounts 
of the Butler County and the Frisco roads are a Chinese 
puzzle. We raise no question now about the justness or 
the reasonableness of the mileage scale prescribed by the 
Commission. We want to settle on the basis of that mile- 
age scale, but we want to make the milling-in-transit ar- 
rangements with the Frisco, at Linstead, which the Com- 
mission said it would approve. Here is a typical situation: 
Under the scale of the Commission the Butler County 
road can and does get three cents division on lumber 
routed via Piggott, Ark., over the Cotton Belt. It gets that 
division because it gets a comparatively long haul. Now 
the most natural route for that lumber in going to Cairo 
or .Thebes would be via Linstead over the Frisco. But 
under the scale the Butler County road can get only $2 a 
car for lumber turned over to the Frisco. It cannot get 
more than 114 cents on logs up to Linstead. On such rates 
the road cannot live. It can survive, owing to the power- 
ful interests back of it, on the division via Piggott. 
Therefore, lumber goes via the long and unnatural route.” 

“It would not go that way unless routed by the ship- 
pers,’ suggested Chairman Harlan. 


“That’s true,” said Mr. Glasgow, “but the shippers are 
in sympathy with the Butler County road. They want to 
see it prosper so that it can develop the country in which 
they are working, and, when the cost to them is the same, 
they will favor the Butler County road and ask that their 
lumber be: sent via the route that gives the Butler County 
road the larger division. 



























“All this merely leads me to the request that this Com- 
mission approve the arrangement. for a milling-in-transit 
at Linstead which the Butler County and the Frisco are 
willing to make, which has the effect of extending the 
blanket rate on lumber to the point at which the Butler 
County receives the logs for transportation to the mills 
at Linstead. That is the effect of the milling-in-transit 
at Piggott, maintained in a tariff of the Butler County road, 
which, in consideration of the dispatch of lumber from 
the mills at Piggott over the Butler County road to its 
junction with the Cotton Belt, gives that milling-in-transit 
privilege.” 















“I have never understood any of the orders of this 
Commission to indicate a purpose to condemn milling in 
transit, except at points where it works a discrimination 
or a rebate to the proprietary interest. I ask the Com- 
Mission merely to do what it said it would, so that 
Ican get this road out of the litigation in which it has 
been involved for four years. It would be a restoration 
of the situation which was changed on the theory that 
the Butler County road was not a common carrier. It 
would result in the payment of about $40,000 toward the 
Wiping out of the deficit which this Butler County road 
has suffered by reason of the orders. It would hurt no- 


body, discriminate against no one and give a rebate to 
nobody.” 














Commissioner Clark wanted to know whether estab- 
lishment of the milling in transit at Linstead would not 
Tesult in a division from the Cotton Belt, based on back- 
haulinz to the Cotton Belt. A Cotton Belt man sitting 
alongside of Fred H. Wood, who appeared to oppose the 
arangement, vigorously assented to the proposition, 
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while Walter and Glasgow as vigorously asserted that 
divisions are calculated only on the haul from the mill 
to the junction point. That is to say, that on logs sawed 
at Linstead, the division will be only from Linstead to 
Piggott, even if the logs are hauled from near Piggott 
to Linstead and then back to Piggott, because the point 
of origin governs the divisions, and not the total mileage 
of the haul. In one sense of the word, the division is 
now paid for a back haul; that that is the necessary 
effect of the order prescribing the mileage scale, the 
effect of which is to give the business to the Cotton Belt 
and deprive the Frisco of the benefit of its junction with 
the Butler County road at Linstead. What the Butler 
County road desires to do is to treat all its trunk-line 
connections alike, but under the mileage-scale order of 
the Commission that is made impossible, because the 
haul to the Frisco gives no division out of the lumber 
rate, but merely a switching allowance. It is a damage 
to the Frisco without benefit to the Butler County road. 

W. E. Lamb, appearing for the Kentwood & Eastern, 
said that all but a few shares of the stock held by Kent- 
wood Lumber Co. interests in the railroad have been trans- 
ferred to other hands so that there is no longer any ques- 
tion of proprietary interest. He said that the road desires 
to make a milling-in-transit arrangement for mills on the 
K. & E. that will place them on the same basis that trunk 
lines like the L. & N. and Illinois Central place mills lo- 
cated on their lines, away from the timber so that they 
must haul logs to the mill. He said that one mill on that 
road not now or at any other time connected with the pro- 
prietary interest must pay $189 to get a carload of lumber 
into Chicago, while another mill that has no log haul pays 
only $153. The arrangement desired to be made will en- 
able that mill to get its lumber into Chicago for $173.25. 
By reason of having bought its timber at a lower price 
than some of its competitors, it can afford to absorb that 
difference. The arrangement gives the Kentwood & East- 
ern $20.25 per car of lumber for its service of logs to that 
mill, which is a much heavier penalty than that which the 
Illinois Central places on mills at Memphis, which must 
haul their logs from the forest to the mill over the Illinois 
Central rails. That road has penalized those mills to the 
extent of only about $3 per car, while the arrangement 
which the K. & E. desires to make will be a penalty of 
$20.25. 


All he asked, he said, was to have the mills on the tap 
lines placed on a footing of equality with mills on the 
trunk lines. At present they are asked to pay a combina- 
tion of the local log rate, plus the local lumber rate of the 
tap line and plus the blanket rate to market. 


The tap-line arguments were finished Wednesday 
afternoon, Fred H. Wood, N. S. Snow, Frank Andrews 
and Mr. Glasgow winding it up. Messrs. Wood and An- 
drews opposed the proposed milling-in-transit arrange- 
ments. Mr. Wood maintained that for the Commission 
to make such arrangements would be to restore the old 
conditions of rebates and discriminations, probably in 
worse form than ever. He wanted the Commission to 
stand pat, claiming that the decision in the tap-line cases 
left it ample authority for refusing to allow anything to 
be paid for the services of thestap lines beyond what it 
had already said it would allow. 


Judge Clements, by means of questions to Mr. Wood 
and also to Mr. Glasgow, indicated that the Commission- 
ers have in mind making an attempt to settle the ques- 
tion, by making an average allowance which will make 
it no more profitable for a tap line to prefer one trunk- 
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line connection over another. Mr. Glasgow said that 
he saw no objection, if the Commission could arrive at 
such an average compensation. 

Mr. Wood, however, said that that would be discrimi- 
natory, because it would result in giving a tap line the same 
amount of money for a short as for a long haul, from which 
it might easily be inferred, thought the tap-line attorneys, 
that the attorneys for the trunk lines to which the tap 
lines now give their tonnage because they get the long 
haul, want the present arrangement to continue, because 
they get the tonnage, while the trunk lines whose junc- 
tions are reached by a short haul get none. Mr. Wood 
said that the decision of the court at New Orleans on 
the petition of the receivers of the Frisco, showed that 
the court believes the only correct measure of allowances 
to tap lines is the amount of service rendered to the 
connecting carrier, which rule, if made permanent, cuts 
out the short-haul connections. 


OPPOSE ACCOUNTING PROPOSAL 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 

Attack of the most vigorous sort was made March 4 
on the proposal of the Commission to promulgate a rule 
permitting state commissions to order carriers to make 
separations of the primary accounts required by the fed- 
eral authority to be kept, provided such separation does 
not impair the integrity of the primary account or accounts 
and provided, further, that such separation or division is 
not disapproved by the federal Commission. The opposi- 
tion was voiced in a hearing held with a view to obtaining 
the thought of the carriers on the subject. 

They are bitterly opposed to the proposition on the 
ground that Congress having legislated on the subject, 
state authority is shut out; that the federal commission 
is the only body that is authorized to make accounting 
rules and that such a rule as the one proposed is a mere 
invitation to state commissions to prescribe rules by rea- 
son of the default of the federal body. 

“It is the duty of this Commission, disagreeable as it 
may be, to make all the rules pertaining to accounting,” 
said S. T. Bledsoe, speaking for the Atchison. “Congress 
has ordered it to do so and it cannot delegate the author- 
ity. If this rule is made, it will result in orders requiring 
forty-eight different kinds of separations, in forty-eight 
fanciful separations of income and expenses and then sep- 
arations between freight and passenger income and ex- 
pense, with the final result that this body will have to 
wipe out all the default rules and begin over again. This 
body is the only one authorized to make rules. When a 
carrier wishes a change it applies to this body. When a 
state wishes a change it should also apply here. The 
railroads have no desire to have this Commission swallow 
the state commissions.” 

“Neither have we any desire for a bad case of indi- 
gestion,’ observed Chairman Harlan, 

Mr. Bledsoe directed attention to the long line of Su- 
preme Court decisions to show that when Congress has 
legislated on a subject a state has not even the power to 
supplement the federal legislation. New York tried to 
shorten the hours of service. Indiana endeavored to 





supplement the safety appliance law by requiring more 
grab irons to be placed on cars, but the Supreme Court, 
in each instance, said, “No,” not because the supplemental 
acts might not be good, but for the sole reason that when 
Congress assumes charge of any matter then the federal 
authority displaces all state power. 
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Ira B, Mills and Milo R. Maltbie, commissioners ‘or 
Minnesota and New York, respectively, maintained that 
the states should be allowed to require the separation of 
accounts that would not impair their integrity and each 
state should be allowed to say in what way the separation 
between state and interstate business should be made. 
He cited a number of instances in which such separation 
would be useful, but Mr. Bledsoe said they were not of 
the dignity warranting the attempt on the part of the fed- 
eral Commission to delegate its duties, even if it could 
lawfully do so. 

S. T. West for the Cotton Belt and Frank Andrews for 
the Frisco line in Texas also opposed the proposed rule. 


LAKE AND RAIL INCREASES PROPOSED 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 


Undismayed by the decision of the Commission in the 
five per cent case that they are not entitled to en in- 
crease in the lake-and-rail rates, eastern carriers have 
filed tariffs naming increases in such rates to become ef- 
fective March 27 and later dates. The increase runs fully 
five per cent and in a good many instances tt:ere are rates 
proposed that are more than seven per cert higher than 
at present. 

They are not only proposing to increase lake-and-rail, 
but also some ocean-and-rail rates that are intimately re- 
lated to the all-rail and lake-and-rail rates, as, for instance, 
the Old Dominion steamship line proposes increasing rates 
on lard and lard substitutes from New Yurk and Newark, 
N. J., to Norfolk, Portsmouth, Newport News and Rich- 
mond. 

The New York Central, Erie, Philadelphia & Reading 
and the Pennsylvania railroad aud their lake connections 
filed tariffs in time to have them reach the public on Feb. 
27. On that day the Commission placed duplicate tzriffs 
so that the public could get access to them and it is taken 
that the carriers on the same day posted them as required 
by law. 

The Anchor Line, Erie and Western Transit propose 
increasing class rates from Ohio points to the west on 
March 27. The proposal is to increase the first-class rate 
from Cleveland to Detroit from 18 to 19.5 cents; to Duluth 
from 37 to 39.3 and St. Paul from 52 to 59 cents. The 
Anchor Line proposes also to increase rates on iron and 
steel from Buffalo and Erie to western points. 

The Western Transit tariff bears the notation: “Gen- 
eral advance over previous rates.” Samples are as fol 
lows: From Buffalo to Chicago, from 35 to 37.3 cents; St. 
Paul, 56 to 63; Joliet, 38 to 40.3, and St. Louis, 48.5 to 51.3. 

The Mutual Transit proposes higher class rates from 
Buffalo to Lake Superior points and the Western Transit 
on copper, flour, grain and grain products from the West 
to the East. 

The advances are on commodities on which the Commis- 
sion, in its first report on the Five Per Cent case, said rates 
might be increased because the return to the railroads 
was below the average of what was deemed an adequate 
per car mile. Copper, flour, grain and grain products, and 
packing house products, in particular, are among the arti 
cles with rates yielding less than an adequate car-mile 
revenue. 





DENIES REHEARING. 

The Commission has denied rehearing in the com 
plaints of Harris Lumber Co. vs. St. Louis Southwesterm 
et al., Docket No. 3658, and about twenty sub-numbers 
thereunder. 
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W ho’s Who In Traffic 


By A. E. Heiss 





“Blessed are the peace-makers.” Now, there is the Supreme Court has done, or what it may hereafter 
James S. Harlan, much over six feet tall, son of one of do, but he is certainly following in the footsteps of his 
the most distinguished men ever on the bench of the father when he places before that body questions with 
Supreme Court of the United States, gifted, serious and which it must wrestle with all its might, singularly and 
assiduous, chairman of the Interstate Commerce Com- collectively. And that is certainly some reward for a 
mission during the year it has been most in the public peace-maker, even if the railroads and the big shippers 
eye. For four years or more he are throwing bricks at his head. 
has been striving for peace  be- Mr. Harlan, born at Evansville, 
tween the railroads, on one side, Ind., Nov. 24, 1861, is the son of 
demanding higher rates, and the John Marshall Harlan of Kentucky, 
general body of shippers, on the Union general in the Civil War and 
other, insisting that, instead of be- associate justice of the Supreme 
ing put up, charges should be Court of the United States, and 
lowered. Malvina F. Shanklin. Princeton 

Inasmuch as the big shipper gave him his A. B. in 1883. From 
seldom, if ever, asked for a reduc- 1884 to 1888 young Harlan studied 
tion in rates, and inasmuch as the law and practiced in the office of 
big shipper was getting free spot- Melville W. Fuller, chief justice of 
ting, free lighterage, ferry car, trap the United States Supreme Court. 
ear and tunnel service, the cause He was admitted to practice in 
of the friction must be somewhere 1886. 
between the treasury of the carrier Being six feet and about four 
and the small carrier. Ordinary inches tall, and built in proportion, 
tules of ordinary logic would seem fame came to “Big Jim,” as he has 
to assent to that proposition. been affectionately called, as tackle 

Behold, therefore, the tap-line on the Princeton eleven, and his 
decision, the alternative answer in slight lameness, hardly noticeable, 
the Eastern Advanced Rate case, is a reminder of the time when he 
and say whether Chairman Harlan was “downing ’em in their tracks.” 
is not a good peace-maker. Luther With an inheritance such as 
Walter, W. A. Glasgow, Jr., and a his, his father’s activity in Ken- 
few others who might be especially tucky politics before, during and 
named in this connection are de- after the Civil War, it was no more 
barred from answering that ques- than natural that he should take 
tion. an interest in politics in Chicago, 

There are men who believe it but it was not until 1901 that he 
is necessary that there should be came into notice throughout the 
a promise of future reward for country. He was then made attor- 
peace-makers; that it is necessary ney-general for Porto Rico, in 
to keep the race from extinction. which office he served two years. 
That, however, is a narrow view, In 1906 President Roosevelt 
Wholly unsupported by the facts. made him a member of the Inter- 
Peace-makers get rewards in this state Commerce Commission. Presi- 
World, and James §. Harlan is re- dent Taft reappointed him in 1911, 
ceiving his. and his term will expire in 1918, 

Before what Luther Walter is the term having been lengthened 
Dleased to refer to as “turmoil” is when the act was reframed jin 1910. 
done away with there will be a If there is one thing that those 
Settlement of the questions raised who approve the views of the chair- 
in connection with the tap-line, the Photo by Harris & Ewing. man in his peace-making efforts 
industrial railways, the - so-called JAMES S. HARLAN. and those who think they are not 
free services and related questions that will enable men worth a second’s thought can agree on it is that, in 
to go forward with business arrangements without fear. the matter of industry, he is not a whit behind any of 
that what they do will be held against them as evi- his colleagues, and that means that work begins imme- 
dence that they are undesirables. diately after breakfast and continues until midnight, 

Even if the Harlan view does not prevail, it is a unless Mrs. Harlan can maneuver so as to get herself 
certainty that there will be a clear line as to what the and some friends between the chairman and the bundle 
Owner of an industry, who is as well the owner of a_ of papers he carried with him when she got him away 
railroad, May receive in the way of compensation for from his desk. And Mrs. Harlan is a persistent person. 
the common carrier services his railroad corporation When she comes in the machine, at 6 o’clock in the 
Performs. Chairman Harlan may not agree with what evening, she has a firm belief that it is time for James 
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to come to dinner. Promises to come “in a minute,” 
when not redeemed, mean another notice that Mrs. 
Harlan is waiting, and will continue to wait until Mr. 
Harlan redeems the promise. It is believed that Mrs: 
Harlan will join the wives of other officials of the 
United States in a declaration that there will be work 
to be done no matter how many hours their, husbands 
devote to their tasks, and that there are more reasons 
for the aforementigned husbands being reasonable about 
their work than there are why they should make her- 
mits of themselves and wholly withdraw from contact 
with civilized life. 

Mr. Harlan is of striking appearance—tall and well 
made, but apparently without an ounce of superfluous 
flesh, white hair, white mustache and ruddy countenance, 
of introspective habit, few words, and always going, 
while afoot, as if the business in hand were insistent. 

Last summer it was the intention of the chairman 
to tour Europe in an automobile. The day before the 
war broke out a large limousine, owned and to be used 
by James S. Harlan, arrived at one of the German 
ports. The day after it was being used by some Rus- 
sian bureaucrat who looks like Mr. Harlan’s colleague, 
Balthazar Meyer. 

Everybody about the Commission appears to know 
the ill luck that befell the chairman in thus losing a 
big new machine. It’s a good story to tell in the Commis- 
sion, but thus far no one has had the temerity to twit 
him about it. Joking with the chairman is no more to 
be thought of than is the sphinx singing “Too Much 
Mustard.” 


SPECIAL COURT UPHOLDS COMMISSION 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 


The special court assembled at Chicago to hear the 
application of the Duluth & Northern Minnesota for an 
injunction forbidding the Commission longer to enforce 
its order in the Curry & Whyte case, which requires that 
road, wholly within Minnesota, to reduce rates on logs 
and pulpwood, has decided in favor of the Commission on 
every proposition submitted. 

It has decided that the Duluth & Northern Minnesota 
is subject to the Act to regulate commerce, notwithstand- 
ing the fact that it is wholly within Minnesota; that the 
order of the Commission was based upon substantial 
evidence, and finally that the court may rot hear testi- 
mony tending to show that the order results in confisca- 
tion of the carrier’s property unless the Commission has 
refused to hear the testimony. 

The complaining road put the rates decreed by the 
Commission into effect and kept them in for a year. Then 
it went to the court at Chicago, asking for an order set- 
ting it aside on the ground that it was depriving it of its 
property. 

The court held that, inasmuch as the logs and other 
commodities carried by the complainant were intended 
for shipment beyond, there being no consumption of them 
at its terminus and everybody knowing that they were 
destined for points outside of Minnesota, that it was 
engaged in interstate commerce within the meaning of 
the act. 

The most important part of the decision, which re- 
sulted in a decree dissolving the restraining order, is 
that a court may not hear testimony tending to show 
confiscation unless the Commission has refused to hear 
the complainant. 











Vol. XV, No. 10 





Dr. Needham, for the Commission, objected to the 
introduction of testimony, on the ground that if the facts 
to be brought out were in possession of the railroad at 
the time the matter was heard by the Commission, it 
was its duty to have submitted them to the Commission 
and that the facts with regard to the great loss of reve- 
nue, if any, should be submitted to the Commission, so 
that it might modify its order if confiscation was resulting, 

The special tribunal, composed of Judges Kohlsaat, 
Landis and Geiger, sustained Dr. Needham’s objections 
and entered a decree which sends the Duluth & Northern 
Minnesota back to the Commission, if it thinks the result 
of the year’s enforcement of the order tends to show 
that the road cannot live under the rates prescribed by 
the Commission. 


PROTEST INCREASED RATINGS 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. 0. 

Protests of a most vigorous character have been filed 
against increased ratings carried in Supplement No. 9 to 
Official Classification No. 42, by the brewing and tobacco 
interests of that part of the country covered by the classifi- 
cation. It is deemed doubtful whether the Commission 
will suspend the supplement, although it would not be sur- 
prising if it were suspended, pending a complete investi- 
gation of all phases of the questions raised by it. 

The increases are:named on articles and commodities 
which, according to the report of the Commission, in the 
original five per cent case appeared to carry rates that 
made returns per car mile considerably less than what are 
ordinarily considered to be remunerative. The higher rat- 
ings apply on ale, beer and porter, in bottles and barrels, on 
so-called soft drinks, beet slops, bran, cottonmeal oil and 
cake, new and old barrels and kegs, cereal products, feed, 
chops or meal, glucose, flour, glassware other than cut, 
grain screenings, barley-oats mixture, buckwheat, corn 
products, N. O. S., kaffir corn, brewers’ grains, paper scrap, 
rags, etc., malt. skimmings, tobacco—leaf and manufac- 
tured—and paving stone. 





COMPLAINS OF DISCRIMINATION 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. 0. 

The Chicago, Milwaukee & St. Paul has filed a formal 
complaint against the Great Northern, alleging that the 
Great Northern unduly discriminates against it by refus- 
ing to make through route and joint rate arrangements 
with it for the carriage of passengers to and from 
British Columbia and Washington, via Seattle. 

This complaint is the first fight of that character 
that has been brought to the attention of the Commission 
in that way for a long time. It is doubtful whether the 
Commission has ever been called upon to settle the dif 
f rences between carriers of such prominence. Usually 
they have been able to keep their rows within the family 
of carriers, or, if not, the fighting has been done by 
means of rate wars, resulting in great loss to all con 
cerned. The demand of the Milwaukee is that the Com: 
mission shall designate the through routes, the joint 
rates and the divisions thereof. 


ORDERS CANCELED. 

The Commission has canceled its order in Docket No. 
6653, Shrager Coal Co. vs. D., L. & W. of Oct. 6, 1914 
because the washery from which the ordered coal rates 
were to apply has been worked out. 
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March 6, 1915 


Conducted by 
CHARLES CONRADIS, 


General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions relat- 
Ing to the law of interstate transportation of freight. On ac- 
count of the limited space that can be allotted to this depart- 
ment and the demands made on the time of those conducting It, 
we cannot assure the publication of answers in less than six 
weeks from the time of receipt of the question. Readers desir- 
ing special service by requiring immediate answer may secure 
privately written answers to their inquiries by the payment of 
a small fee, given on application, 

Address Legal Department, The Traffic Service Bureau, 
Colorado Building, Washington, D. C. 


Lake-and-Rail Routes Available in Routing Shipments. 

Minnesota.—Question; ‘We ordered an L. C. L. ship- 
ment from Philadelphia, requesting shipment via a speci- 
fied differential lake-and-rail line. We were not aware 
that this line did not operate out of Philadelphia. Ship- 
pers complied with our instructions, specifying the line 
we designated on their shipping bill and bill of lading, and 
delivered the shipment to a line which operated both 
all-rail and lake-and-rail. The carrier to which shipment 
was delivered forwarded the shipment all rail at the 
higher rate instead of via their lake line. The initial 
line declines to assume any responsibility for overcharge, 
claiming that inasmuch as they had no connection with 
the lake line specified, and it did not operate out of 
Philadelphia, they were justified in forwarding shipment 
all rail. 

“We contend that under I. C. C. ruling 214, Bulletin 
No. 6, paragraph C, that it was incumbent on the carrier 
to route the shipment via the cheapest reasonable route 
known to him of like class, that is, all-rail or lake-and- 
rail, which in that instance would have been their own 
standard lake-and-rail line. It should have been evident 
to the carrier that it was our intention to have shipment 
move lake-and-rail, and we believe that we are entitled 
to refund of charges in excess of what they would have 
been had shipment so moved.- Will you please advise 
us of any ruling by the Commission in a case of this 
kind?” 

Answer: The fact that the initial line could not 
route the shipment via the particular line designated by 
the shipper does not relieve it from the obligation to 
route the shipment via the cheapest available route known 
to it, especially via the cheapest rail-and-water route 
when such a route was available, and the shipping in- 
structions clearly show that such a route was desired. 
Rule 214 (c), as amended by rules 284 and 316, Con- 
ference Rulings Bulletin 6, particularly hold that the car- 
rier’s agent must consider rail-and-water routes as avail- 
able in performing the duty of routing a shipment over 
the cheapest route. 

* * 7% 
Method of Filing Claims. 

Ohio.—Question: “Will you kindly advise, through 
the columns of your paper, what the writer should expect 
under the following circumstances: 

“A shipment moved to ‘A,’ in Mississippi, and was 
delivered in a damaged condition on Nov. 12, 1913. On 
arrival at destination the consignee required the deliver- 
ing line to give them damaged report reading as follows: 
‘This is to certify that we jointly examined the contents 
of the above car and found one pulley, 24x24x1 7-16 bore, 
broken and worthless,’ and signed by the inspector and 
receiving clerk of the consignee, and attached to the 
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expense bill. What the writer would like to know in 
this connection is whether or not such a request as this 
constitutes the filing of a blank claim, or a notice to the 
railroad company signifying an intention of filing claim.” 

Answer: We infer that the question involves the 
point whether a claim was filed in accordance with the 
requirements of section 3, paragraph 3, of the Uniform 
Bill of Lading, relating to the time within which claims 
for loss or damage must be filed. The phraseology of 
this section is that “claims for loss, damage or delay 
must be made in writing to the carriers at the point of 
delivery or at the point of origin, within four months 
after delivery of the property,” etc.; that is, that a written 
claim must be actually filed with the carrier; not a 
mere intention to do so. The written acknowledgment, 
above stated, merely describes the condition in which 
the contents of the car were found to be on arrival at 
destination, without admitting any liability on the part 
of the carrier. While this acknowledgment can be readily 
used as a basis for a claim, it is not equivalent to a 
notice of a claim, as required by the aforesaid section. 

* * % 
L. C. L. Shipment Billed as C. L. 

California.—Question: “Referring to article under 
capition ‘L. C. L. Shipment Billed as C. L.,’ page 180 
of The Traffic World, issue of January 23. Would you 
kindly give us reference to the case in which the Com- 
mission held that, ‘when the shipper orders a car and 
bills the shipment as carload lot, even though the weight 
is much less than the minimum carload weight, that then 
the carload rate at carload minimum would properly 
apply ?” " 

Answer: When answering “Texas” we had a dis- 
tinct recollection of having seen some statement by the 
Commission, as stated above, as a dictum in a case in- 
volving some analogous point. But, in a recent research, 
we were disappointed in our ability to locate the precise 
case in which this dictum was announced, and the near- 
est approach to it is the doctrine announced in the case 
of Sunderland Brothers Co. vs. M., K. & T. Ry. Co. et 
ai. 18 I. C. C., 426 (see page 705 of the May 28, 1910, 
issue of The Traffic World), in which the Commission 
held that, “for the purpose of laying down a general 
rule, we hold that when a car is demanded and loaded 
by the shipper and is tendered and otherwise handled 
as a carload, and no minimum carload weight is legally 
provided, the carload rate, if it makes less than the 
L. C. L. rate, must be applied on all the actual weight.” 
That is, that when the shipper orders a car and handles 
the shipment as a carload lot, that the carload rate and 
not the less-than-carload rate must be applied on the 
actual weight, if it makes less than the less-than-carload 
rate. 

If any of our readers can assist us in locating an 
I. C. C. ruling on this point, we will appreciate receiving 


such advice from them. 
* * * 


What Law Governs Claims for Overcharges. 


lowa.—Question: “Shipment moving from Missouri to 
Oklahoma, on which an overcharge exists. The statutes 
of limitation for open account in Missouri is five years 
and the statutes of limitation for open account in Okla- 
homa is three years. Shipment was delivered to the 
Missouri Pacific Railroad at Kansas City, Mo., who in 
turn delivered to their connecting line, which connecting 
line made delivery to a station in Oklahoma. Claim was 
presented against the initial carrier located in the state 
of Missouri. Will you kindly advise us whether the 
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statutes of limitation for Missouri or Oklahoma will 
govern?” 

Answer: If the shipment moved under a through 
rate, the lex loci contractus would govern; that is, the 
place where the contract of affreightment was made 
would be the proper place to file a claim or institute a 
suit for the recovery of an overcharge in freight rates. 
Such a contract is indivisible and the rights arising out 
of it are created but by one law and the law of the place 
where the contract was made is the one that creates those 
rights and provides the remedy for their breach. 


* % * 
Delay Resulting From Misdirection of Goods. 


New York.—Question: “On Sept. 2, 1913, we for- 
warded a shipment to a point west of Chicago. Nothing 
being heard of the shipment up to December 8, we entered 
claim against the carriers for loss in transit. On Janu- 
ary 28 the local agent advised us that shipment was 
being held at Chicago for correct destination but failed 
to give any specific reason for requiring such informa- 
tion. To this notification we advised that our customer 
would not now accept the shipment and that claim had 
been entered against the carriers. Finally, on April 14, 
we were advised again by the local agent that shipment 
was on hand at destination refused, and on May 22 we 
were requested by the railroad company to furnish dis- 
position of the shipment and also a withdrawal of our 
claim, inasmuch as the shipment had been wrongly marked. 
The attitude of the carriers in the case is that they 
will return the shipment to us at the regular rates, forth 
and back at our expense, and that they will entertain 
claim for any actual damage that the articles have sus- 
tained while in their possession, but nothing further. 
We lost our sale in the transaction and, therefore, feel 
that we should not agree to the railroad company’s 
proposal, and now ask you, from a legal standpoint, just 
where we stand in the matter. 

“It is our understanding that when ‘a shipper marks 
a package wrongly that it is the duty of the carriers to 
use all due diligence to ascertain the correct marking, 
but, as you will notice from the data furnished above, 
the carriers, in this instance, did not use due diligence, 


Note.—Items in the Docket marked with an asterisk (*) are 
new, having been added since last Friday’s Dally and since the 
last Issue of the Traffic World.. Cancellations and postpone- 
ments announced too late to make the change in this Docket 
will be noted elsewhere. 


March 8—Minneapolis, Minn.—Examiner J. Edgar Smith: 

'. & S. 550—Rates on stone and marble, C. L., not polished, 
lettered or figured, from Chicago and Peoria, Ill, to St. 
Paul, Minn, 

March 8—Fargo, N. D.—Examiner Worthington: 

7434—C. H. Robinson Co. vs. Am. Ex. Co. et al. 

7435—Geo. D. Carroll vs. Great Northern Ry. Co. 

7657—John Young et al. vs. L. & N. R. R. Co. et al. 

March 8—Chicago, Ill.—Examiner Bell: 

'. & S. 570—Rates on fertilizer and fertilizer material from 
New Orleans, La., to Cairo, Ill., and other points. 

!. & S. 551—Rates governing the return transportation of 
brine in wooden tank cars in Central Freight Association 
territory. 

March 8—Hutchinson, Kan.—Examiner Barclay: 

ra eens Chemical Mfg. Co. vs. A. T. & S. F. Ry. Co. 
et al. 

March 9—Chicago, Ill.—Examiner Bell: 

1. & S. 556—Rates on grain and grain products from Chicago 
Ill., to eastern seaboard points and between other points. 

March 9—Chicago, I1l.—Examiner Bell: 

* 1. & S. 542—Lake and rail rates on grain products from Min- 
neapolis, Minn., and other points to Buffalo, N. Y. 

March 9—Minneapolis, Minn.—Examiner J. E. Smith: 

6122—Minneapolis Civic and Commercial Assn. vs. C. B. & Q. 
R. R. Co. et al. 
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neither have they specified to date just what the dis- 
crepancy in the marking amounted to.” 

Answer: So far as the Interstate Commerce Com- 
mission’s rulings apply relative to the proper freight 
charges to assess on a shipment wrongfully marked it 
has held that the carrier was not responsible for traus- 
porting the shipment to the destination named on the 
package, though the correct destination was shown on 
the bill of lading, and that the shipper was responsible 
for any additional freight charges that accrued by reason 
of the shipper’s error. Brackett Co. vs. G. W. Express 
Co., 29 I. C. C., 667 (see page 651 of the April 4, 1914, 
issue of The Traffic World). As to the liability of the 
carrier at law, for delay or loss resulting, at least in 
part, from the misdirection of the goods, it has been 
held that if the package is incorrectly addressed and the 
correct address is given in the receipt by the carrier, in 
an action against the carrier for failure to deliver, it is 
error not to admit evidence that the address on the 
package was incorrect and that the carrier had made an 
effort to deliver at that address. But, if notwithstanding 
the misdirection, the carrier knows the true destination, 
or if, by use of ordinary diligence, it could ascertain the 
true direction, it will not be excused for misdelivery. 

Whether or not the carrier has used ordinary dili- 
gence in endeavoring to ascertain the true destination is 
always a question of fact for determination by a jury. 
If the carrier fails to use ordinary diligence, and by 
reason thereof misdelivery and delay results, then the 
question as to the carrier’s liability is measured by the 
damages incurred by the sipper. Now, the owner of a 
shipment is not justified in law in refusing acceptance 
of a shipment merely delayed in delivery, unless it has 
become wholly worthless, on account of such delay; 
instead, the owner should accept the shipment when de- 
livered, and hold the carrier liable for damages measured 
by the difference between the market value at destination 
when goods should have arrived and value at time of 
delivery. If on the other hand, the jury should hold that 
the carrier had used ordinary diligence in endeavoring 
to ascertain the true destination and the delay resulted 
from the misdirection of the goods, then, it is question- 

able if the carrier is liable at all. 





March 9—Washington, D. C.—Examiner Gerry: 
7488—Commercial Club of Grand Island, Neb., et al. vs. M. K 
& T. Ry. Co. et al. 
7474—Grand Island Commercial Club et al. vs. N. Y. C. & H. 
R. R. R. et al. 7 
March 10—Argument at Washington, D. C.: 
l. & S. 256—Chattanooga log rates. 
6825—Natl. Society of Record Assns, et al. vs. Aberdeen & 
Rockfish R. R. Co. et al. 
6212—Omaha Packing Co. vs. C. M. & St. P. Ry. et al. 
=o Box Board & Paper Co. vs. Ill. Term. R. R. Co. 
et al. 
March 10—Chicago, Ill—Examiner Bell: 
7262—Wenona Coal Co. vs. C. M. & St. P. Ry. Co. et al. 
March 11—Helena, Mont.—Examiner Worthington: 
7137—Bear Creek Coal Co. vs. C. M. & St. P. Ry. Co. et al. 
7673—Lindsay-Walker Co. vs. Northern Pac. Ry. Co. et al. 


March 11—Kansas City, Mo.—Examiner Barclay: 
|, & S. 344—Coal rates from Oak Hills, Colo. 
March 11—Argument at Washington, D. C.: 
7380—A. Lackman & Co. et al. vs. So. Pac. Co. et al. 
oe Grain & Milling Co. vs. A. T. & S. F. Ry. Co. 
et c 
7091—Chas. S. McCormick et al. vs. Sou. Pac. et al. 
March 11.—Washington, D. C.—Examiner Gerry: 
7290—U. S. of America vs. A. T. & S. F. By. Co. et al. 
March 11—Chicago, Ill.—Examiner Bell: 
7556—Eagle Ice Co. et al. vs. C. M. & St. P. Ry. Co. et al. 
7348—Morris & Co. et al. vs. U. BR. R. R. Co. et al. 
March 11—Washington, D. C.—Chairman Harlan: 
* 7378—In re, Little Kanawha R. R. Co. 
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March 12—Spokane, Wash.—Examiner Worthington: 
|. & S. 510—Rates on fruits and vegetables from stations in 
the state of Washington on line of the Yakima Valley Trans. 
Co. in connection with the Northern Pacific Ry. 
5539—Kroll Lumber Co. vs. Gt. Nor. Ry. Co. et al. 
7320—Spokane Cycle and Supply Co. et al. vs. B. & A. R. R. 
Co. et al. 
7171—Merchants’ Produce Co. vs. Oregon-Washington R. R. & 
Navigation Co. et al. 
March 12—St. Louis, Mo.—Examiner Barclay: 
|. & $ 525—Coal rates from Illinois mines to Omaha, Neb., 
and other points. 
7503—Geo. S. Meoham & Co. vs. St. L. & S. F. R. R. Co. et al. 

March 12—Argument at Washington, D. C.: 

1. & S. 490—Lumber transit privileges at Buffalo, N. Y. 

7506—Buffalo aid Exchange et al. vs. Alabama Central 
Ry. Co. et al. 

1. & S. 345—Class and commodity rates from Knoxville, Tenn. 

6105—Traffic Bureau of Knoxville, Tenn., vs. C. N. O. & T. P. 
Ry. Co. et al. 

March 13—Argument at Washington, D. C.: 

1. & S. 513—Rates to or from certain points in the Chicago 
switching district. 

March 15—Columbus, Ga.—Examiner McGehee: 

* 1, & S 577—Rates on cotton sweepings and other articles from 
stations in North Carolina and other states to La Grange, 
Ga. 

March 15—Arguments at Washington, D. C.: 

6491— Jewelers’ Protective Union et al. vs. P. R. R. Co. et al. 
6592—In the matter of import and domestic rates. 
7353—Nitro Powder Co. vs. West Shore R. R. Co. 


7116—Pioneer Lumber Co. vs. Mo. Pac. Ry. Co. et al. 
7190—Buckeye Lumber Co. vs. Northern Pacific Ry. Co. et al 
—> C. Belknap Glass Co. vs. Great Northern Ry. Co. 
et al. 
March 15—Detroit, Mich.—Examiner Bell: 
7527—Detroit Coal Exchange et al. vs. Mich. Cent. R. R. Co. 


March 15—Wausau, Wis.—Examiner J. E. Smith: 
7545—M. H. Rekkedal vs. C. St. P. M. & O. Ry. Co. et al. 


March 16—Birmingham, Ala.—Examiner McGehee: 

* 7512—Connors-Weyman Steel Co. vs. S. A. L. Ry. et al. 

* 7607—Advance Lumber Co. vs. A. B. & A. Co. 

* 7672—Strickland-Green Furniture Co. vs. G. H. & S. A. Ry. 
Co. et al. 

March 16—Washington, D. C.: 

*In the matter of express rates. 
fication of former order. 

March 17—Chicago, Ill.—Examiner J. Edgar Smith: 

7519—Cudahy Packing Co. vs. A. T. & S. F. Ry. Co. et al. 


March 17—Tacoma, Wash.—Examiner Worthington: 
7184—F. S. Harmon & Co. vs. C. & N. W. Ry. Co. et al. 
March 17—Buffalo, N. Y.—Examiner Bell: 
7438—Niagara Gypsum Co. vs. B. R. & P. Ry. Co. et al. 
7514—Fairmont Creamery Co. vs. Adams Express Co. et al. 


March 18—Florence, Ala.—Examiner McGehee: 

* 27°?" inca Wagon Works vs. P. C. C. & St. L. Ry. Co. 
et al. 

* 7575—Staten & King Hardware Co. v. Pa. Co. et al. 


March 18—Portland, Ore.—Examiner Worthington: 
7634—I. H. Taffe vs. American Express Co. et al. 


March 19—Erie, Pa.—Examiner Bell: 
6233—Standard Chair Co. vs. P. R. R. Co. et al. 


March 19—Huntsville, Ala.—Examiner McGehee: 
cs — Cotton Oil and Fertilizer Co. vs. N. C. & St. 
. Ry. 


March 20—Chattanooga, Tenn.—Examiner McGehee: 

* 7062—Catoosa Limestone Products Co. vs. West. & Atlantic 
R. BR. Cm et ak: 

* 7541—Chattanooga Sewer Pipe and Fire Brick Co. vs. Sou. 
Ry. Co, et al. 


March 20—San Francisco, Cal.—Examiner Worthington: 
7706—Ennis, Brown & Co. vs. Southern Pacific Co. 
a I. Boardman Co. et al. vs. A. T. & S. F. Ry. Co. 
et al, . 
7436—Weinstock-Nichols Co. et al. vs. C. C. C. & St. L. Ry. 
Co. et al. 
March 22—Chicago, Ill.—Examiner McFarland: 
* 1. & S, 523—Demurrage charges on refrigerator equipment. 
March 22—Washington, D. C.—Examiner Bell: 
|. & S. 516—Charges for transportation and disposal of waste 
material at Pittsburgh and other points. 


March 22—San Francisco, Cal—Examiner Worthington: 
7500—Andrew A. Jacob Co. et al. vs. A. T. & S. F. Ry. et al. 
7509—Miller & Lux vs. Southern Pacific Co. et al. 

— D. Sheldon & Co, et al. vs. Southern Pacific Co. 
al. 
7678—Arizona Stores Co. vs. A. T. & S. F. Ry. Co. 


March 22—Chattanooga, ‘Tenn.—Examiner McGehee: 
» 7531—Chattanooga Medicine Co. vs. C. N. O. & T. P. Ry. Co. 
: 7543—McLean Lumber Co. et al. vs. A. B. & A. R. R. Co. et al. 
: 7446—T.ookout Refining Co. vs. L. & N. R. R. Co. et al. 

7e41— Atlantic Ice and Coal Corporation vs. C. N. O. & T. P. 
March 24—Knoxville, Tenn.—Examiner McGehee: 
. 7278—\ierchants’ Tobacco Mfg. Co. vs. Sou. Ry. Co. et al. 

7606—Sanford Day Iron Works vs. L. & N. R. R. Co. et al. 
March 24—Los Angeles, Cal.—Examiner Worthington: 

|. & S. 537—Rates on hogs between Salt Lake City, Utah, and 

California, points, 
Poe og fornia Portland Cement Co. vs. A. T. & S. F. Ry. 


Hearing on pettion for modi- 
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7571—Moreland Motor Truck Co. vs. San P., Los A, & 8S. L. 
R. R. Co. et al. 


March 25—Memphis, Tenn.—Examiner McGehee: 

* |. & S. 576—Lumber rates from Wilson, Ark., and other points 
to Cincinnati, O., and other points. 

* 7217—Lamb-Fish Co. vs. Yazoo & M. V. R. R. Co. et al. 

* a Freight Bureau vs. St. L. I. M. & S. Ry. Co. 
e 


March 26—Memphis, Tenn.—Examiner McGehee: 
* ae me V.. Stimson Lumber Co. et al. vs. C. R. I. & P. 
y. .Co. 
* 7648—American Land, Timber and Stave Co. vs. St. L. & S. F. 
R. R. Co. et al. 
* 7553—Anderson-Tully Co. vs. C. R. I. & P. Ry. Co. et al. 
* 5537—Anderson-Tully Co. vs. Ala. & Vicks. Ry. Co. et al. 
March 27—Memphis, Tenn.—Examiner McGehee: 
* 7358—Hocker Limestone Co. vs. N. C. & St. L. Ry. Co. 
March 27—Yuma, Ariz.—Examiner Worthington: 
1. & S. 538—Export rates on cottonseed meal cake from El 
Centre, Cal., to Galveston, Tex. 
7126—E.. F. Sanguinetti vs. Union Pacific R. R. Co. et al. 
March 29—El Paso, Tex.—Examiner Worthington: 
7238—M. Canales vs. G. H. & S. A. Ry. Co. et al. 
March 29—Washington, D. C.—Commissioner Meyer: 
* 6672—Application of the Central of Georgia Ry. Co. under 
the Panama Canal act, 


March 29—Washington, D. C.—Examiner Bell: 
* 7356—City of Steubenville vs. Tri-State Ry. & Elec. Co. et al. 


March 29—Memphis, Tenn.—Examiner McGehee: 

* a ih Cc. Dunningham & R. G. Morton vs. N. C. & St. L. 
et al. 

* 7577—Orgill Bros. & Co. vs. Ill. Cent. R. R. Co. 


March 30—Albuquerque, N. M.—Examiner Worthington: 
7676—B. J. Johnson vs. A. T. & S. F. Ry. Co. 

March 30—Paducah, Ky.—Examiner McGehee: 

* 7305—Mutual Wheel Co. vs. N. C. & St. L. Ry. et al. 


March 31—Louisville, Ky.—Examiner McGehee: 
* 7666—Headley Lumber Co. vs. N. O. Gt. Nor. R. R. Co. et al. 
April 1—Woodward, Okla.—Examiner Worthington: 

6737—J. H. Criswell vs. W. Falls & N. W. Ry. Co. et al. 


April 5—St. Louis, Mo.—Examiner Gaddess: 

* Such portions of following Fourth Section applications as 
relate to class and commodity rates between East ‘ 
Louis, St. Louis, Mo., and Ohio River crossings. Also be- 
tween Ohio River crossings in themselves: 

2045—Illinois Central. 

3965—Cincinnati, New Orleans & Texas Pacific. 
1952—Louisville & Nashville. 

1548—Southern Ry. Co. 

1065—Louisville, Henderson & St. Louis. 
2138—Mobile & Ohio R. R. Co. 

4219—Missouri Pacific. 

799—St. Louis & San Francisco. 

2072—J. F. Tucker, Agent. 


April 7—Oral argument at Washington, D. C.: 

* 1, & S. 558—Rate on,uncompressed cotton and linters concen- 
trated and compressed in transit at Alexandria, Va. 

* 1, & S. 564—Rules and regulations governing checking bag- 
gage, combination of tickets. 

* 6861—Athens Glass Co. et al. vs. B. & O. R. R. et al. 

* 6817—Kanotex Refining Co. vs. A. T. & S. F. 

* 6846—Mutual Oil Co. vs. A. T. & S. F. 

April 8—Oral argument, Washington, D. C.: 

* 7453—Philip Carey Mfg. Co. et al. vs. Grand Trunk et al. 

6788—Superior Mfg. Co. vs. M. St. P. & S. S. M. Ry. Co. 

6194—Holmes & Hallowell Co vs. Great Northern Ry. et al. 

6357—Imperial Elevator Co. vs. Great Northern Ry. 

6715—Interior Lumber Co. vs. Northern Pacific Ry. Co. 

6352—Magill & Co. et al. vs. Northern Pacific et al. 

6983—Lamport Lumber Co. vs. C. M. & St. L. et al. 

7281—Crookston Milling Co. vs. Great Northern. 

7004—Marcus Johnson vs. Great Northern. 

* 7498—Christenson-Imes Lumber Co. vs. Northern Pacific et al. 

April 8—Argument at Washington, D. C': 

* 7253—Sandusky Portland Cement Co. vs. C. & N. W. Ry. et al. 

April 9—Oral argument at Washington, D. C.: 

* 3918—R. R. Commission of Louisiana vs. St. L. S. W. et al. 

* 6160—Minneapolis Threshing Machine Co. vs. Minneapolis & 
St. L. R. R. Co. et al. . 

* 6181—Minneapolis Threshing Machine Co, vs: M. St. P. & S. 
S. M. et al. 

April 10—Oral argument at Washington, D. C.: 

* 1, & S. 540—Lumber rates from points in Arkansas and other 
states to Sioux City, Ia. 

* 1, & S. 541—Grain elevation allowances at Kansas City, Mo., 
and other points. ° 

* 6960—Vandenboone-Stimson Lumber Co. vs. St. L. I. M. & 
Southern. 

* 7444—Memphis Band Mill Co. et al. vs. C. R. I. & P. Ry. Co. 

April 14—Oral argument at Washington, D. C.: 

* 1, & §S. 520—Rates, lumber, from southern points to Ohio 
River crossings and other points. 

April 26—Chicago, Ill.—Examiner Kelly: 

Il. & S. 518—Withdrawal of regulations coverning concentra- 
tion of dairy products. 

April 28—Chicago, Ill.—Examiner Kelly: 

I. & S. 548—Minimum charge for shipments of packing house 
products, fresh meats and other articles transported in 
peddler cars. 

April 30—Chicago, Ill.—Examiner Kelly: 

I. & S. 549—Stopping of cars in transit to complete loading 
or partially unload. 

May 17—Chicago, Ill.—Commissioner Daniels: 
* 1, & S. 600—Western passenger fares. 
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HEARINGS BEFORE EXAMINER BROWN—TRAP CAR OR 
FERRY CAR SERVICE CHARGES. 


Detroit, Mich.—March 1. 
Cleveland, O.—March 3, 
Buffalo, N. Y.—March 5. 
Philadelphia, Pa.—March 8. 
Pittsburgh, Pa.—March 11. 
Cincinnati, O.—March 15. 
St. Louis, Mo.—March 18. 
Kansas City, Mo.—March 22. 
Chicago, Ill.—March 25. 


HEARINGS AT CHICAGO—COMMISSIONER DANIELS. 
1. & S. Docket No. 555—Rate Increases in Western Classification 
Territory. 


Thursday, March 4; Friday, March 5; Saturday, March 6; Mon- 
day, March 8—Respondents’ presentation of evidence sup- 
porting in general their claim that the proposed rates are 
reasonable. 

Tuesday, March 9; Wednesday, March 10; Thursday, March 11; 
Friday, March 12—Proposed increased rates on grain and 
grain products. Increase in minimum weight of grain and 
grain products in carloads. 

Saturday, March 13; Monday, March 15; Tuesday, March 16— 
Proposed increased rates on live stock, fresh meat, packing- 
house products and fertilizer materials. 

Wednesday, March 17; Thursday, March 18—Proposed increased 
rates on hay, straw and broomcorn, 

Friday, March 19; Saturday, March 20; Monday, March 22— 
Proposed increased rates on cotton piece goods. 

Tuesday, March 23; Wednesday, March 24; Thursday, March 25 
—Proposed increased rates on coal and coke. 

Friday, March 26; Saturday, March 27—Proposed increased rates 
on fruit and vegetables. 

Monday, March 29—Proposed increased rates on rice and rice 
products, 

Tuesday, March 30; Wednesday, March 31; Thursday, April 1; 
Friday, April 2—Evidence of protestants and interveners in 
rebuttal of evidence obtained from carriers in the first four 
days of the hearing. 


APPLICATIONS UNDER THE PANAMA CANAL ACT. 


March 16—Dockets 6667, 6669 and 6670. 

March 17—Dockets 6566 and 6602, for testimony relating to 

the Chesapeake Steamship Co. 

March 18—Docket 6601, for testimony relating to the Balti- 

more Steam Packet Co. 

March 19—Dockets 6566, 6580, 6590, 6601 and 6602, for tes- 

timony relating to the Old Dominion S. S. Co. and 
Virginia Navigation Co. 

Dockets 6667, 6669 and 6670 will be heard together; likewise 
Dockets 6566 and 6602 in so far as concerns the Chesapeake 
Steamship Co., and Dockets 6566, 6580, 6590, 6601 and 6602 in 
so far as concerns the Old Dominion Steamship Co. and Vir- 
ginia Navigation Co. Before Commissioner Clements, office of 
Commission, Washington, D. C., 10 o’clock a. m. 


DIGEST OF NEW COMPLAINTS 


No. 7763. Palmer Lime and Cement Co., New York City, vs 
Pennsylvania R. R. Co. et al. 

Against a rate of $3 per net ton on lime, cement and ground 
limestone from York, Pa., to destinations in Massachusetts, 
New Hampshire, Maine, Vermont and New York, as unjust 
and unreasonable. Cease and desist order, the establishment 
of maxima rates and reparation asked for. 

No. 7763, Sub. No. 1. Same vs. Same. 

With reference to rates between York and~-points in Massa- 
chusetts, New Hampshire, Maine, Vermont and New York. 
Same prayer. 

No. 7763, Sub, No. 2. Same vs. Same. 

Rates between York, Pa., and points in Massachusetts and 
New York. Same prayer. 

No. 7763, Sub. No. 3. Same vs. Same. 

With reference to rate of $2.60 between York, Pa., and 
points in New York state. Same prayer. 

No. 7764. Sulzberger & Sons Co. of America, Chicago and 
ae, Fla., vs. Minneapolis, St. Paul & Sault Ste. Marie 
et al. 

Excessive charges on shipments of cheese, Marshfield, Wis., 
to Pensacola, Fla., by reason of the assessment of icing 
charges at Montgomery, Ala. Cease and desist order and 
reparation asked for. 

No. 7765. C. F. Arnold & Co., Kansas City, Mo., vs. Kansas 
City Southern et al. 

Unjust, unreasonable and excessive combination rates on 
hay, Stotesbury, Mo., to Higden, Ark. Cease and desist order 
and reparation asked for. 

No. 7583, Sub. No. 9. N. R. Allen’s Sons Co., Kenosha, Wis., 
vs. Sou. Pac, et al. 

Asks for reparation for switching at San Francisco, Cal. 

No. 7597, Sub. No. 9. City of Los Angeles vs. A. T. & S. F. 

Asks for reparation for switching at Los Angeles. 

a a. ao Bureau of Toledo Commerce Club et al. vs. 

Against refusal of C. F. A. roads to make joint through 
rates to southern territory from Toledo, Cleveland, Detroit, 
Springfield, Columbus and Dayton as unjust and unreason- 
-_ Asks for reasonable and just through routes and joint 
rates, 

No. 7766. C. M. & St. P. vs. Great Northern. 

Alleges unjust and unreasonable discrimination in that the 
defendant refuses to make joint through passenger rates in 
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connection with its line to points in British Columbia and 
Washington, while making such arrangements with compecti- 
tors of the complainant, notwithstanding that a large num- 
ber of passengers from stations on the Great Northern ncrth 
of Seattle desire to travel to points east via Seattle and over 
the rails of the C. M. & St. P., interchanging at Seatile. 
Asks that the Commission establish through routes, joint 
rates and ivisions of such rates. 
No. 7597, Sub. No. 10. Crown Willamette Paper Co., 
cisco, vs. A. T. & S. F. 
Asks for reparation amounting to $1,370 on account of 
switching charges at Los Angeles. 
No. 7713, Sub. No. 1. C. H. Young Co., St. Paul, vs. Chicago 
Great Western et al. 
Against rates of 16c and 17c on building stone, St. Paul to 
Kansas City, as unjust and unreasonable. Asks for the 
application of a 12c rate in effect and reparation. 


No. 7714, Sub. No. 1. Albert Lea Hide and Fur Co., Albert Lea, 
Minn., vs. Belt Ry. Co. of Chicago et al. 

Unjust, unreasonable, excessive and unjustly discriminatory 
rates and charges on hides, pelts, skins, tallow and crack- 
lings from Albert Lea to Chicago, Milwaukee and Sheboygan. 
Asks for just and reasonable rates and reparation. 

No. 7714, Sub. No. 2. Adler & Oberndorf, Chicago, vs. A. T. 
& S. F. 

Unjust, unreasonable and unjustly discriminatory rates on 
green salted hides, pelts, skins, green salted hide trimmings, 
scraps, tails, glue stock, cattle sinews, switches, cracklings, 
grease and tallow from Albert Lea, Minneapolis, St. Paul, 
Duluth, Omaha, South Omaha, Sioux City, Boone, Ia., Dav- 
enport,, Council Bluffs, Wichita, Chippewa Falls, Fond du 
Lac, Wausau to Chicago. 

No. 7714, Sub. No. 3. Charles Friend & Co., Chicago, vs. A. 
T. & 8. F. et al. 

Unjust and unreasonable rates on green salted hides, pelts, 
etc., C. L., from points in Iowa, Kansas, Minnesota, Missouri, 
Nebraska and Wisconsin to Chicago. Asks for just and 
reasonable rates and reparation. 

No. 7714, Sub. No. 4. Bowles & Rogers, Chicago, vs. A. T. & 
S._F. et al. 

Unjust and unreasonable rates on green salted hides from 
points in Iowa, Kansas, Minnesota, Missouri, Nebraska, North 
Dakota, South Dakota and Wisconsin to Chicago. Asks for 
just and reasonable rates and reparation. 

No. 7714, Sub. No. 5. Isaac Weil & Son, Chicago, vs. Belt Ry. 
Co. of Chicago et al. 

Unjust and unreasonable and discriminatory rates on green 
salted hides, etc., from points in Iowa, Kansas, Minnesota, 
Missouri and Wisconsin to Chicago. Asks for a just and 
reasonable rate and reparation. 

No. 7714, Sub. No. 6. John Miller & Co., Chicago, vs. Belt Ry. 
et al. 

Unjust and unreasonable rates on green salted hides, etc., 
from points in Iowa, Kansas, Minnesota, Missouri and Wis- 
consin to Chicago. Asks for just and reasonable rates and 
reparation. 

No. 7735, Sub. No. 1. Alfred H. Benjamin, New York, Montevideo 
and Buenos Aires, vs. New York Central et al. 

Against a refusal to furnish refrigerator cars for chilled 
meats from South America and excessive charges on cars 
provided within the lighterage limits of New York. Asks 
for a cease and desist order, just and reasonable rates and 
rules covering such shipments. 

No. 7763, Sub. No. 4. Palmer Lime and Cement Co., New York, 
vs. P. R. R. et al. 

Against a rate of $2.60 per net ton on lime, cement, etc., 
from York, Pa., to New York destinations and against a rate 
of $3 to points in Connecticut and Rhode Island. Asks for 
just and reasonable rates and reparation. 

No. 7767. Texarkana Pipe Works, Texarkana, vs. Beaumont, 
Sour Lake & Western et al. 

Against a rate of 37 cents on sewer pipe from Texarkana 
to Brownsville, Tex., as unjust and unreasonable. Asks for 
a rate of 23c and reparation. 

No. 7768. Columbia Malting Co. et al., Chicago, and elsewhere, 
vs. New York Central et al. 
oxcessive rates and charges on malt from Chicago to des- 
tinations in Pennsylvania around Pittsburgh. Asks for a 
cease and desist order, reasonable rates and reparation. 


San Fran- 


No. 7769. Buffalo Union Furnace Co. and the Wickwire Steel 
ic, ae and Tonawanda, vs. Buffalo & Susquehanna 
et al. 


Against the coal and coke rate adjustment from Tyler, 
Sykes, Punxsutawney, Du Bois and neighboring territory, 
and from the Connellsville field to Buffalo territory as unjust, 
unreasonable, irregular, inconsistent and discriminatory im 
favor of the Rogers-Brown Iron Co. as against the complain- 
ants. Ask for an order finding the proper rates to 
be charged upon coal and coke from the Connellsville-Rey- 
noldsville district and other producing points in Pennsylvania, 
and reparation for $200,000 to the Buffalo Union Furnace Co. 
and $125,000 to the Wickwire Steel Co. 

No. aa Detmer Woolen Co., New York, vs. Lehigh Valley 
et al. 

Against a class rate of $3.70 on sample cards from New 
York to Los Angeles and San Francisco as unjust and un- 
reasonable. Asks for a published rate of $2.20 and reparation 
amounting to $1,324. 

No. 7771. Woldert Grocery Co., Tyler, Tex., vs. International 
& Great Northern et al. 
Unjust and unreasonable rates on pecans from Tyler, Tex. 


to Louisville and Chicago. Asks for just and reasonable rates 
and reparation. 
No. 7772. Johnston & Sharpe Mfg. Co., Ottumwa, Ia., vs. C. B 


I. & P. 
Against a rate of 54c on mouse traps to Atchison, Kan. 


Asks for a rate of 45c, and reparation. 
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MINOR UNREPORTED OPINIONS 


(Copies of Unreported Opinions may be obtained from the 
Washington office of The Traffic Service Bureau in =—" 
and at the prices stated in the advertisement in this issue.) 








No. A982, Case No. 6895. Watsontown Brick Co. vs. North- 
ern Central et al. Rate of $3.60 per ton on brick from Watson- 
town, Pa., to Chicago, Ill., found unreasonable and a more 
reasonable rate prescribed for the future. 

No. A984, Case No. 5675. Dant & Russell, Inc., vs. Gilmore 
& Pittsburgh R. R. Co. Upon rehearing, the Commission af- 
firmed its former finding that minimum weight of 40,000 
pounds on shingles from Armstead, Mont., to Salmon, Idaho, 
without regard to size of car used, is unreasonable. Repara- 
tion awarded, 

No. A985, Case No. 7382. William Glenning Glass Co. vs. 
Hocking Valley Ry. Co. Complaint attacking rate on window 
glass, C. L., from Lancaster, O., to High Point, N. C., as ex- 
cessive. Dismissed because of the fact that rate has been 
established satisfactory to complainant. 

No. A983, Case No, 5877. S. W. Walker & Son vs. C. R. I. 
& P. et al. Rates on eggs from Smith Center, Kan., to North 
Yakima, Wash., found unreasonable. Reparation awarded. 

No. A981, Case No. 3130. Stearns & Culver Lumber Co. vs. 
L. & N. et al. Charges collected on shipments from various 
points north of the Ohio River to Milton, Fla., found unrea- 
sonable to the extent that they exceeded combination of rates 
based On Pensacola, Fla. Reparation awarded. 

No. A986, Case No. 5907. C. W. Robinson vs. N. O. Great 
Northern Ry. Co. et al. Rate for the transportation of lumber, 
Cc. L., from Hills Switch and St. Tammany, La., to Cairo, IIL, 
found discriminatory to the extent that it exceeds rate in 
effect from Florenceville, Ind., to Cairo. 

No. A987, Case No. 6116. Morrison Coal Co. vs.: Ill. Cent. 
et al. Complaint attacking as unreasonable rates on coal, 
c. L., from Kentucky mines to points in Mississippi, dismissed 
because defendants have established rates satifactory to com- 
plainant. 


TRAP CAR SERVICE HEARING 


Testimony concerning the trap or ferry car service 
which has been submitted to the Interstate Commerce 
Commission at Detroit was concluded at the hearing con- 
ducted by Examiner Brown Monday and Tuesday. The 
hearing was resumed in Cleveland Wednesday morning. 

The purpose of the hearing was to gather testimony 
on the protests of the shippers and commercial organ- 
izations againt the trap or ferry car tariff filed with the 
several railroads in Central Freight Association and trunk 
line territories. 

The tariff seeks the collection of 4 cents per 100 
pounds minimum, or $4 per car, with a minimum of 
10,000 pounds, with penalties of from $1 to $6 per car, 
covering assembled shipments of less-than-carload freight 
loaded in the freight station of the railroads. This serv- 
ice has heretofore been performed free. 

At the opening of the hearing, an attempt was 
made, on the part of the carriers, to let the shippers 
present most of the testimony. Considerable time was 
spent in trying to convince the examiner that at the 
opening of this important case the carriers should de- 
fine, in a general way, their reasons for publishing the 
tariffs that are under suspension. The representations 
made by the boards of commerce from the leading cities 
of Michigan, in addition to statements made by the rep- 
resentatives for the National Industrial Traffic League 
and the Chicago Association of Commerce, resulted in 
the requirement that the New York Central, Wabash and 
Grand Trunk should place operating witnesses on the 
stand to justify the trap-car tariffs. 

The testimony of these witnesses attempted only to 
justify the charge made on trap cars rehandled at local 
Stations. W. C. Rowley, general freight agent, Michigan 
Central, disclaimed any knowledge of how the tariffs were 
made up, but read into the record an account of the 
trap-car tariffs published by the Michigan Central since 
1903. : 

On Tuesday the hearing was devoted to the witnesses 
representing shippers from various cities in the state, 15 
representing Detroit and large delegations from each of 
the neighboring cities. The testimony of these witnesses 
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was devoted principally to setting forth the volume of 
business handled by trap cars and the amount of service 
performed by the shippers which, it was claimed in the 
majority of cases, saved the railroads the first handling of 
L. C. L. shipments and a very large additional outlay for 
freight-house facilities. It was also claimed in much of 
the testimony that the cartage charges, which would be the 
alternative to using the trap-car service, would be less than 
one-half the charges shown in the suspended tariffs. 

The National Industrial Traffic League was represented 
by John S. Burchmore; the Chicago Association of Com- 
merce by Walter C. Fisher and H. C. Barlow; the Detroit 
Board of Commerce by A. T. Waterfall; the Michigan Man- 
ufacturers’ Association by Hal H. Smith; Grand Rapids 
and Cadillac by E. L. Ewing; Jackson, Mich., Chamber of 
Commerce by J. C. Graham; the Cleveland Chamber of 
Commerce by C. S. Williams; the New York Central and 
Pennsylvania Lines by W. H. Collin and the Grand Trunk 
Railway by L. C. Stanley. 


FAULTS IN RAILWAY MANAGEMENT 


(Christian Science Monitor.) 

In his remarks before the Massachusetts Real Estate 
Exchange, a few evenings ago, United States District 
Attorney George W. Anderson, former Massachusetts 
public service commissioner, gave expression to some 
strictures on railway management that, we believe, are 
deserving of more than ordinary attention. His conten- 
tion that minority stockholders are not properly repre- 
sented in the direction of the companies, and that they 
are insufficiently protected in their rights as investors, 
will hardly be disputed in the light of overwhelming testi- 
mony. It is only too true that because of lack of organiza- 
tion they are unable to assert their influence in the poli- 
cies of the carrying corporations in anything like the 
degree to which control is exercised by the more com- 
pact body of large shareholders. To remedy this dis- 
parity, Mr. Anderson would have the interests of the 
former protected by law, applied through the Interstate 
Commerce Commission and the various public service com- 
missions, who, he says, should be given control over all 
stock and bond issues and over all decisions as to ex- 
penditures. 

This, we think, would be a long step toward the 
conservation of the interests of the minority sharehold- 
ers, and those of the general public as well, and it should, 
in our judgment, lead to what many other critics and 
friends of the railroads, including Mr. Anderson and the 
Christian Science Monitor, regard as the most urgent 
and desirable reformation of all, namely, the prevention 
of the use of railway revenues for other than legitimate 
railway purposes. We have reason to believe that public 
opinion to this effect is rapidly crystallizing, and that 
thinking men in and out of railway administration are 
seeing more clearly now than ever before that the one and 
only function of a railway management is to manage a 
railway. 

No reasonable person, we are satisfied, will question 
the soundness of Mr. Anderson’s contention that the issu- 
ance of new capital by a railroad ought to be governed 
by such examination of accounts as will show that the 
company is taking care of depreciation, and is paying 
only dividends that are fairly earned, after keeping the 
property intact. One of the greatest faults of American 
railway management will be corrected when those em- 
ployed in the administration of the property shall make 
the convenience and comfort of the public a first charge 
upon their time and service. 
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CLIFFORD THORNE AND INTERSTATE 
RATES 


(Continued from page 478) 
representative of the state of Iowa and at the 


same time as the paid attorney of a _ shipper 
whose pocketbook is affected by the proposed rate 
increase. In the next breath he says he is in- 
formed that he is the only attorney member of 
the board in the thirty-six years of its history 
who has given his whole time to the work of 
the commission.. Since he does not deny that he 
is employed by private interests in this and simi- 
lar his two statements do not seem to 
consist. Perhaps he means that he has had to 
give no time to the work of his private clients, 
because their interests are identical with those of 
the state he represents. In that case he is a for- 
tunate attorney, and his money comes easy. For 
all that, we do not think he should accept it. 

Mr. Thorne’s allegation that if he is serving 
two masters, then C. C. Wright of the Chicago 
& Northwestern is serving fifty-seven, is as 
ridiculous as, he charges, are some of the things 
we have said. Mr. Wright serves the railroads 
only. He does not pretend to serve the public. 
And, anyway, Mr. Wright is not a public offi- 
cial, and, so far as the public is concerned, has 
a right to do anything he wishes. The law and 
his own conscience are all he must reckon with. 
The cases are not at all parallel. 

As to Mr. Thorne’s charge that we editorially, 
in season and out of season, attack those who 
appear against the railway companies, and that 
in these columns those appearing for the rail- 
ways are always right and those on the other 
side are always wrong, we have only to say that 
it is untrue, as those who read our publication 
carefully and continually know. In the first 
place, we seldom attack anyone. Criticism, such 
as this of Mr. Thorne, is almost unheard of in 
these columns, and it would not be so continued 
in this case but for the replies of Mr. Thorne 
and his friends. We do express our views on 
railroad questions, sometimes agreeing with the 
carriers and sometimes with the shippers. When- 
ever we thus express an opinion it is because we 
think we are right. And whenever we do it some- 
one interested in the question at issue is likely to 
think and to say that we have been unjust. We 
may sometimes be wrong, but we are never in- 
tentionally unjust. We have no motive for being 
so. This question of the right of Mr. Thorne to 
do as he is doing, we are quite content to leave 
with our readers, having expressed our views 
and having given full expression to the views of 
Mr. Thorne and his friends as they have come 
to us. 


cases, 
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PERSONAL NOTES 


T. J. Norton, general attorney of the Atchison, To. 
pega & Santa Fe Railway Co., with headquarters at 
Chicago, has for several years been giving special atten- 
tion to the interstate commerce troubles of his employer, 
The Santa Fe is so situated that it is interested in nearly 
every important traffic question that arises, and its inter. 
state commerce litigation therefore has been very heavy, 
Mr. Norton entered the service of the Santa Fe in 1898. 
From 1900 to 1907 he was on the Pacific coast, with 
headquarters at Los Angeles. From 1903 to 1907 he was 


solicitor for the Coast Lines, embracing about two thov- 
sand miles in Arizona and California. 


He was made 


T. J. NORTON 


general attorney in 1907. He was born in Vermont and 
has lived all the way across the country and more that 
half way back. 

L. J. Dauback has been appointed assistant general 
traffic manager of the Lehigh Portland Cement Co. 


R. B. Robertson is appointed assistant general freight 
agent of the Chicago, Indianapolis & Louisville, with office 
at Chicago, effective March 1. 

H. P. Dunbar, Jr., has been appointed agent, Pent 
sylvania Railroad, with office 336 Fulton street, Brooklyt, 
N. Y., vice W. C. Dixon, transferred. 

Alfred Wilkins has been appointed freight solicitor, 
Pennsylvania Railroad, with office 336 Fulton street, Brook: 
lyn, N. Y., vice E. B. Hoskins, promoted. 

Thomas G. Aspinwall has been appointed freight s¢ 
licitor, Pennsylvania Railroad, with office The Boursé, 
Philadelphia, Pa., vice Alfred Wilkins, promoted. 

I. Crum Sithens has been appointed district freight 
solicitor, Pennsylvania Railroad, with office Room 616, 
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Mooney-Brisbane building, Buffalo, N. Y., vice W. C. 
Brown, resigned. 

W. J. Hickey has been appointed freight solicitor, 
Pennsylvania Railroad, with office Pennsylvania building, 
Wilmington, Del., vice I. Crum Sithens, promoted. 

A. C. Tumy has been appointed general freight agent 
of the Chicago Indianapolis & Louisville, with office at 
Chicago, effective March 1, vice W. T. Webster, resigned. 

H. T. B. Runk has been appointed freight solicitor, 
Pennsylvania Railroad, with office Baltimore and Calvert 
streets, Baltimore, Md., vice Thomas G. Aspinwall, pro- 
moted. 

W. W. Finley, Jr., has been appointed freight so- 
licitor, Pennsylvania Railroad, with office 102-103 Wilder 
puilding, Rochester, N. Y., vice H. P. Dunbar, Jr., pro- 
moted. 

Raymond D. Funk has been appointed freight solicitor, 
Pennsylvania Railroad, with office northeast corner Balti- 
more and Calvert streets, Baltimore, Md., vice H. T. B. 
Runk, promoted. 

E. B. Hoskins has been appointed freight solicitor, 
Pennsylvania Railroad, with office Essex building, corner 
Clinton and Beaver streets, Newark, N. J., vice W. W. 
Finley, Jr., promoted. 

Cc. T. Chapman has been appointed traffic manager 
of the Minneapolis, St. Paul, Rochester & Dubuque Elec- 
tric Traction Company, with headquarters in the Jewelers’ 
Exchange Building, Minneapolis, Minn. 

R. W. Stinson, contracting agent, foreign freight de- 
partment Wabash railroad, has been promoted to import 
agent, Chicago, Ill. Mr. Stinson will report to E. H. 
George, commercial agent, Chicago, Ill. 

A. A. McKowan, contracting freight agent Wabash rail- 
road, Des Moines, Ia., has been promoted to division 
freight and passenger agent at Des Moines, succeeding 
William Clapper, resigned, to accept service elsewhere. 

Pursuant to an order of the Exchequer Court, and pend- 
ing the return of T. J. Kennedy from abroad and his quali- 
fying as co-receiver, Vivian Harcourt has been appointed 
sole acting receiver of the Algoma Central & Hudson Bay 
Railway Co. 

D. L. Ogg has been appointed commercial agent of 
the Cincinnati, Hamilton & Dayton, with office in Citi- 
zens’ National Bank Building, Ironton, O., in charge of 
freight traffic into and out of Ironton, O., Ashland, Ky., 
and Huntington, W. Va. 


Effective March 1, the headquarters of Ernest S. Bal- 
lard, commerce counsel the New York Central, Michigan 
Central, Pittsburgh & Lake Erie, Toledo & Ohio Central 
and Zanesville & Western, will be in Chicago. He suc- 
ceeds William W. Collin, Jr., resigned. 


DOINGS OF THE TRAFFIC CLUBS 


Over 400 were in attendance at the first annual din- 
ner of the Traffic Club of Cleveland, held at Hotel Statler, 
on February 25. The speakers were: Hon. Frank B. 
Willis, governor of Ohio; Major Chas. R. Miller, president 
of the Cleveland Bar Association, and Wilbur D. Nesbit 
of Chicago. E. E. Clark, Interstate Commerce Commis- 
Sioner, who was also scheduled for an address, found 
late Wednesday night that press of matters in Washington 
would prevent him coming to Cleveland. <A telegram 
expressing the regrets of Mr. Clark was read by Presi- 
dent D. F. Hurd, who acted as toastmaster. 

Music was furnished by the Cleveland Athletic Club 
Orchestra; a quartet composed of Mrs. M. J. Sweeney, 








THE TRAFFIC WORLD 523 


Mrs. Chas. A. Miller, James A. McMahon and H. P. Cole. 
David G. Black, general agent, Great Northern, St. Louis, 
also contributed to the entertainment with several vocal 
solos. 

Guests of honor seated at the speakers’ table, in 
addition to Governor Willis, Major Miller, Mr. Nesbit and 
Toastmaster Hurd, included: W. F. Cowdery, president, 
American Fork & Hoe Co.; Col. Samuel L. Moody, pas- 
senger traffic manager, Pennsylvania Lines; W. M. Dun- 
can, receiver of the W. & L. E. Railroad; Andrew Squire, 
president, Union Club; Wm. P. Palmer, president, Ameri- 
can Steel & Wire Co.; Senator J. V. Winans of Lake 
county; W. H. Canniff, president of the Nickel Plate; 
Chas. S. Howe, president of Case School of Applied Sci- 
ence; Adjutant-General Ben W. Hough, military aide to 
Governor Willis; J. C. Brainard, president of the Cleve- 
land Athletic Club; Col. W. H. Morgan, president of the 
Morgan Engineering Co., Alliance; Melville Gillette and 
W. E. MacEwen, chairman of the Traffic Club board of 
governors. 

Prominent among the out-of-town guests were: J. S. 
Bartle, Chicago, A. F. T. M., Santa Fe; C. B. Austin, 
Chicago, G. P. A., Baltimore & Ohio; J. J. Bernet, Chi- 
cago, vice-president, New York Central; Geo. A. Blair, 
Chicago, A. F. T. M., Chicago, Milwaukee & St. Paul; 
C. J. Brister, Cincinnati, traffic manager, Big Four; Brent 
Arnold, Cincinnati, G. F. A., Louisville & Nashville; F. D. 
Claggett, Cincinnati, A. G. F. A., Cincinnati, New Orleans 
& Texas Pacific; Nat Duke, New York, A. F. T. M., Dela- 
ware, Lackawanna & Western; A. Fries, Pittsburg, G. F. 
4., Baltimore & Ohio; C. W. Galligan, Chicago, G. F. A., 
Chicago & Alton; C. W. Galloway, Baltimore, G. M., 
Baltimore & Ohio; I. W. Gantt, Buffalo, A. G. F. A., Grand 
Trunk; D. G. Gray, Baltimore, G. F. A., Western Mary- 
land; H. C. Hamilton, New York, G. F. A., Lehigh Valley; 
Wm. Hodgdon, Pittsburgh, F. T. M., Pennsylvania Lines; 
t'. D. Hurst, Youngstown, D. F. A., New York Central; 
C. F. McTague, Buffalo, A. G. F. A., Delaware, Lacka- 
wanna & Western; M. R. Maxwell, Indianapolis, G. F. A., 
Lake Erie & Western; H. S. Noble, Buffalo, assistant 
manager, Mutual Transit Co.; S. C. Scott, Pittsburgh, 
assistant to vice-president, Pennsylvania Lines; C. H. 
Stinson, St. Louis, G. F. A., Wabash; S. A. Story, Buf- 
falo, A. G. F. A., Delaware, Lackawanna & Western; 
F. B. Townsend, Minneapolis, F. T. M., Minneapolis & 
St. Louis; James Webster, Chicago, A. F. T. M., New 


York Central; H. A. Worcester, Cincinnati, G. M., Big 


Four. 


Governor Willis, in his speech, attacked an overdose 
of governmental regulation of business. “Theories of 


government and psychologies of living all fail,” he said,. 


‘if mills are idle, business stagnant and workmen unem- 
ployed. Legitimate business has been too long the help- 
less victim of unscientific tinkering and selfish demo- 
goguery. It should be fostered and encouraged, not harr- 
pered, restricted and annoyed. The man with the hoe, 
the hammer and the shovel, the builder, the merchant, the 
sturdy son behind the plow, the financier, the professional 
man, and the industrial manager—these one and all unite 
in the belief that legitimate business in its valiant strug- 
gle again to come into the fullness of its own requires 
less tinkering, less doctoring, less hampering and more 
ordinary common sense. 

“We cannot thoroughly review conditions of to-day 
without reaching the belief that there is justification in 
the cry now growing in volume to give business a chance 
to breathe. As we again swing back into normal, let 
us be extremely careful that we are not again carried 
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to an opposite extreme which will lead us into too great 
indulgence and cause another reaction to disturb and 
throw into turmoil national industry.” 





The regular monthly noonday luncheon of the Traffic 
Club of St. Louis was held at the American Annex on 
February 25, with an attendance of 150 members, Wm. 
M. Porteous, vice-president, presiding, on account of the 
absence of President Greene, who was in attendance as 
a guest of the Chicago club. 

The meeting was addressed by Harold Maxwell, vice- 
president of the Cupples Woodenware Co., on the sub- 
ject, “Railroad Claims, Solicitation, etc.,” as seen from 
a commercial standpoint, which brought forth a very 
animated and good-natured discussion. 

B. S. Curtis, T. M. of Norton & Co., of Worcester, 
Mass., also addressed the meeting on the subject of 
“Present Business Conditions.” 

Chairman Kunz of the entertainment committee prom- 
ises a high-class entertainment and smoker for St. Pat- 
rick’s Day, March 17, at the Planters’ Hotel. 

At the annual meeting of the Transportation Club of 
Louisville, held on February 9, the following officers were 
elected: President, F. G. Maus, division freight agent, 
P. C. C. & St. L. Ry.; vice-presidents, F. N. Hartwell, of 
H,. Verhoeff & Co.; C. B. Phelps, general superintendent 
transportation, L. & N. R. R.; Chas. Van. Overbeke, traffic 
manager, Standard Oil Co.; secretary, S, J. McBride, 
agent, Blue Ridge Despatch; treasurer, W. T. Vanden- 
burgh, commercial agent, Seaboard Air Line; directors, 
J. L. Durrett, assistant general freight agent, Illinois 
Central; E. L. Gross, general manager, Cottonseed Prod- 
ucts Co.; D. R. Hamilton, traffic manager, Ballard & Bal- 
lard Co.; Jos. Moerrow, Jr., commercial agent, C., R. lL. & 
P.; E. R. Oliver, assistant general freight agent, South- 
ern; John J. Saunders, manager, R. G. Dun & Co.; J. B. 
Wathen, Jr., vice-president, R. E. Wathen & Co. An 
address was given by Alex. G. Barret on contraband 
articles and shipments to foreign countries. 





An informal dinner will be given by the Traffic Club 
of Philadelphia at Kugler’s Restaurant, 1412 Chestnut 
street, on Monday, March 8, 1915, 6:30 p. m. Hon. Henry 
Houck, secretary, Department of Internal Affairs, Penn- 
sylvania, and "dward J. Cattell of Philadelphia, will ad- 
dress the club. ‘The committee is Joseph E. Young, L. B. 
Gotwals and William H. Zeliff, chairman. 


The Transportation Club of Detroit holds a “get- 
together” luncheon on March 6 for the purpose of mapping 
out a constructive program which is designed to make the 
club one of the strengest in the country. 





The annual smoker of the Traffic and Transportation 
Club of Birmingham, Ala., was held on February 19 with 
a large attendance. In addition to the election and in- 
stallation of officers, entertainment consisting of vocal and 
instrumental music by solo performers, quartet and 
orchestra, five-minute talks by members, etc., was fur- 
nished. The following officers were elected: President, 
W. H. Johnston, traffic manager southern district, Republic 
Iron & Steel Co.; vive-presidents, T. L. Hill, agent Southern 
Railway, L. K. Plosser, manager Alabama Demurrage & 
Storage Co.; secretary, J. W. Bryan, traffic agent, Birming- 
ham Southern Railroad Co.; treasurer, S. K. Hawkins, com- 
mercial agent, Seaboard Air Line. Directors: E. T. Willcox, 
Lee Clary, W. H. Duran, H. H. Knight, J. W. Porter, A. W. 
Carey. Entertainment and publicity committee: J, F. 
Jutz, chairman; Chas. T. Doerr, W. E. Cobb, W. C. Kilgore, 
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Henry Hiden. Membership committee, W. H. Tinker, 
chairman; E. D. McIver, D. O. Green, B. S. Wheelock, D. 
F. McDonough, F. M. Kitchell. Auditing committee, J. D. 
Pirrong, chairman; W. B. Lewis, E. H. Blair, Historica] 
and industrial committee, E. F. Stovall, chairman; H. B, 
Rox, K. A. Conville. 















At the March meeting of the Traffic Club of Newark, 
the following resolution in favor of the repeal of the 
“full-crew” law of New Jersey was adopted: 


Whereas, The so-called ‘‘Full-Crew Law” of the State of 
New Jersey has now been in operation since April 1, 1913. or 
almost two years; and, 

Whereas, The said “Full-Crew Law” forces a waste of 
approximately $600,000 a year in the State of New Jersey alone, 
by reason of the compulsory employment of men for whom 
there is no need, thus in the end causing the burden to fall 
upon the public; and 

Whereas, A. similar law has been repealed in the State of 
Missouri, upon a referendum vote, was vetoed twice in New 
York State by two successive Governors before finally being 
signed; was vetoed in Massachusetts; was referred to the 
Railroad Commission of the State of Connecticut by the State 
Assembly, and was condemned by said commission; was vetoed 
in Oklahoma and failed in Colorado, Delaware, Virginia and 
Ohio; and, 

Whereas, It is the consensus of opinion of the members 
of this club (the majority of whom are engaged in manufactur- 
ing and other commercial lines), that the Board of Public 
Utility Commissioners of the State of New Jersey is fully able 
to determine as to the proper manning of all railroad trains 
operated in this state; and, 

Whereas, It has been definitely stated by the associated 
railroads who are now conducting a campaign for the repeal 
of this so-called ‘‘Full-Crew Law,’’ that they will support any 
new law vesting such power in the Board of Public Utility 
Commissioners, to the end that there will be no question 
about the authority of the said board to properly regulate the 
manning of trains operated in this state, now, therefore, be it, 
and it is hereby 

Resolved, That the Traffic Club of Newark firmly believes 
and represents to the legislature of this state that the interests 
of the state and the public will be best served by the repeal of 
this act, and by vesting full discretionary powers concerning 
the subject matter thereof in the Board of Public Utility Com- 
missioners of this state, and that this club respectfully requests 
and urges the legislature to take such action as will accom- 
plish the repeal of the said act, and the enactment of a law 
vesting such actual power in the Board of Public Utility Com- 
missioners as will enable the said board to have proper juris- 
diction over the same.’’ 


IN THE MATTER OF EXPRESS RATES 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. 0. 

Presidents of express companies, the Commission 

announced on March 4, had asked for a conference with the 
Commission with a view to having change and modifica- 
tions made in the Commission’s express rate order. The 
request has been granted, but the conference will be 4 
public one. It will be held at the rooms of the Commis- 
sion on March 16. 
* At that time the presidents will be given an opportu: 
nity to present’a formal petition and to make a concise 
preliminary statement as to the reasons actuating them 
in making the request. A general invitation, through the 
newspapers, is given to state commissions and others it 
terested to be present at that time to hear the statements of 
the presidents as to the scope and effect of the changes 
they desire to have made in the order of the Commission 
contained in 28 I. C. C. 131. 

Then if the presidents decide to file their petition for 
the changes the Commission will set a day for full hear 
ings, that is, if the Commission decides that the applica 
tion for rehearing presents such facts as to warrant al 
other discussion of the subject. 

In view of the fact that for the first year of the oper* 
tion of the order the net revenue of the express companies 
declined from $4,100,000 to $400,000, the chances are that 
the Commission will have to give another hearing, unless 
it can be shown that the decline is due wholly to the oper 
tion of the parcel post law. 
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THE TRAFFIC WORLD 


Increasing Efficiency on the Short Haul 


Few Devices, Suggestions and Methods for Increasing Efficiency in Freight Handling and Other 
Branches of Traffic Work. Contributions Are Welcomed. THE TRAFFIC 
WORLD Will Be Pleased to Answer Inquiries Concerning Any 
Device or Method Mentioned in This Department 


RECORDING WEIGHTS AND CALLING 
EVERY WEIGHT BY ITS RIGHT NAME 


(Address of F. C. Maegley, Assistant General Freight Agent, 
Weighing Department, A. T. & S. F. Ry. System, before the 
meeting of the National Association of Scale Experts in Chi- 
cago, February 1-3.) 


The members of this association, and others like it 
are to be congratulated upon the benefits they may derive 
therefrom. Your employers, and fellow workers, are also 
to be congratulated for the benefits which will inure to 
them, provided the aims and purposes of your organiza- 
tion are carried out. The commerce of our great country 
will be tremendously benefited if each of the gentlemen 
of this convention will do his best, as an individual, and 
in co-operation with others to help solve the problem of 
accurate weights. One of the cardinal factors of com- 
mercial integrity is accuracy, and with respect to many 
commodities, the scale and the recorded weight is the 
medium by which the prevailing measure of accuracy is 
determined. You gentlemen have a great field before you. 
There is-no limit to the possibilities. 

Your Executive Committee assigned to me the topic, 
‘Recording Weights—Calling Every Weight by its Right 
Name.” I only wish that I could do the subject full justice. 
If every man at this convention would use his constant 
influence for better safeguards wherever needed in re- 
cording weights, the effect would soon become widespread. 
Such movement would prove contagious. Why not dis- 
seminate wholesome contagion in a good cause as vigor- 
ously as our Federal government, aided by the state au- 
thorities, are now assailing the dreaded foot and mouth 
disease, in their determination to stamp it out. 

All of us who have given weighing matters a good 
deal of thought know there are innumerable methods of 
recording weights, the range being from the sublime to the 
ridiculous. To anyone who underestimates the value of ac- 
curate means of recording weights, let him try to carry 
the information around in his hat for a while, before 
recording it, and then, by any practical method of testing 
his accuracy, see how many mistakes will result. Yet, 
there are some, who, apparently, are willing to have us 
believe that such method’of recording weights, after car- 
tying them around in our hats for the time being, is both 
reliable, and accurate. In fact, that broad statement was 
afirmatively made, at a recent conference of delegates, 
representing carriers and shippers, the conference being 
for the purpose of locating and tabulating causes of ex- 
cessive discrepancies in the weights, and developing plans, 
and suggestions as to practical means for their prevention. 
Among other things the Joint Conference Committee en- 
dorsed the suggestions of terminal grain weighmasters, 
per Appendix A, and tabulations of the causes enumerated 
in document, Appendix B, copy of which I have attached 
to this paper. 





One of the primary causes of weight discrepancies is 
the failure of the weigher to have, or to utilize a reliable 
recording device. 


A great many of the checking and recording systems 
are valuable safeguards against mental error, or trans- 


position of figures. Each of the members of this Asso- 
ciation con do much to safeguard his company by giving 
constant attention to this feature. 

The record of first entry of weights recorded should 
be held as sacred, and permanent, and under no circum- 
stances should the weigher or other person destroy the 
weight record of first entry, however crude it may be, and 
substitute therefor copied scale tickets, or copied weight 
record, even if the weight record of first entry has been 
blurred, or if error therein exists. The weigher should 
retain the record, making suitable and complete notation 
thereon, thereby establishing positive evidence of the in- 
tegrity and completeness of his record. In our efforts 
to operate and supervise the operation of scales these 
simple safeguards should be observed and insisted upon. 

In recording weights the record should show all cir- 
cumstances which are essential to the full knowledge of 
the conditions and manner in which the weights were de- 
termined. There should be a record so complete as to 
leave no room for doubt and it should identify each weight 
with the particular transaction, car or vehicle, to which 
it belongs. For example, at a recent annual convention 
of an extensive trade shipping organization a member 
took the floor and lamented the fact that public weighers’ 
weights so frequently were unreliable, because the 
weighers who were called upon to furnish affidavits of 
their weights could not, from their own knowledge, say 
whether the weights certified to by them, had in every 
instance reached the particular car or vehicle intended. 
So it is essential also in the case of every other weight 
that is taken; my point being that as members of a na- 
tional organization like yours, you can in your individual 
capacities, make a constont study of practical methods 
and means of safeguarding both the accuracy of the 
recorded weight and its identification with the transaction 
to which it belongs. 

If every one who is in attendance would make it a 
part of his business to study the habits of customers and 
see how every weigher, with whom he comes in contact, 
weights and records, and transmits, and applies his 
weights, with an eye single to guiding and encouraging 
accurate methods, the wholesome effect would soon be 
noticeable. On the railroads every local agent should 
become interested through your efforts so that he in turn 
may labor with the customers of the railroad for weigh- 
ing betterments. 

The strict attention to the detail of recording 
weights is one of the main reasons why the Chicago 
Board of Trade Weighing Department has attained such 
high standing for the prevailing accuracy of its weights. 

Its big chief, H. A. Foss, and his able assistant, Joe 
wLchmitz, one of your members, and the efficient staff of 
supervisors, are eternally insistent upon very strict at- 
tention to the prescribed methods of recording weights 
tallied by the Board of Trade weighmasters. 


Calling Every Weight By Its Right Name. 


Simultaneously with the campaign for improved ac- 
curacy wherever needed in the recording, and transmis- 
sion, and application of weights, there should be started 
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another campaign entitled “Calling Every Weight By Its 
Right Name.” 

Whenever a weight is not called by its right name, 
be assured there is some underlying cause for hiding the 
identity of the weight. The primary reason for calling 
any weight by other than its right name is deception. 
With apologies to Coco-Cola’s advertising agent, “‘Nick- 
names are signs of substitutions.” 

(1) If Bill Jones, the individual, weighs a commodity 
for purchase, sale, or transportation, dignify that weight 
by letting it be known and by designating it as “Bill 
Jones’ weight.” 

(2) If Bill Jones, the employe of a firm or industry, 
performs a like weighing service. let such weight be 
known as that firm’s or industry’s weight, per Bill Jones. 

(3) If Bill Jones is hired as the accredited weigher 
of goods, sold, purchased, or transported, for individuals, 
firms or corporations, let that weight be designated as the 
weight of the institution, whose bona fide employe Bill 
Jones is, and let the institution employing Bill Jones be 
in position to show what positive control it has of the 
scales used, of the weighing conditions, care, operation 
and maintenance of scales, and of any equipment used be- 
tween scales and cars or receptacles, with which such 
weights are identified. ; 

(4) If Bill Jones is employed by an impartial tally 
check weighing department, let such weight be known 
and designated as that “Impartial tally check-weighing 
institution’s weight, per Bill Jones,” tally check-weigh- 
man; so that others at a distance, interested in the par- 
ticular transaction, may be in a position to judge as to 
the character and quality of the weight recorded and 
transmitted. 

Why should the weight of a shipper or receiver of 
freight by rail be designated as a Railroad Weighing As- 
sociation Weight, or as a Board of Trade weight, if in fact 
it is the weight of the shipper or receiver? My point is 
the record of first entry, and likewise any record that 
is transmitted or reported should show the original, true, 
and real author thereof, and responsibility therefor. I 
am prompted to dwell upon this subject, because in the 
minds of many shippers and receivers of freight, where 
shipper’s weights are represented to them as carrier’s 
weighing association weights, or as state weights, or as 
Board of Trade weights, they are apt to form the errone- 
ous conclusion that the weights were in fact determined by 
impartial weighers instead of the employes of the inter- 
ested, shippers or receivers, as the case may be. By this 
we do not infer that the weights, as determined by many 
individual shippers, or receivers, are not as accurate and 
trustworthy as impartially obtained weights. My sole 
point is that every weight should stand squarely upon its 
own bottom, and not be allowed to sail under false colors. 

Coincident with such a campaign, should we not all 
co-operate, and insist upon a prompt and specific declara- 
tion of any weights thus represented to be the actual, 
where such weight is opposed to other weights taken for 
the same article, commodity, or consignment, whether 
such weight be the weight of the seller, or buyer, impartial 
weighing department or transportation company. In 
practically every commercial transaction, there is an 
agreed, controlling basis, as between buyer and seller of 
commodities, sold by weight. Either the seller’s weight, 
or the buyer’s weight, or the weight of some weighing 
department is the weight upon which the commodity is 
bought and sold. Where the seller parts with his com- 
modity on the basis of the buyer’s weight, or the weights 
of others, he, naturally, is anxious to have the controlling 
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weight basis protected by every rgasonable safeguard, 
Where the transaction involves a commodity thus shipped, 
the buyers and sellers are usually situated considerable 
distance from one another, so that they must, in a meas. 
ure, depend upon such co-operation, as may reasonably be 
employed, to insure the accuracy and integrity of the 
service performed. As a business precaution, many ship- 
pers prefer not to disclose their weights under such cir- 
cumstances, until their customers have determined the 
controlling weights. Many of these, however, are willing 
to furnish their weights if same are not disclosed until] 
after the controlling weights are of record. Certain 
shipping organizations are now conducting a campaign 
calling upon their membership for closer attention to the 
scales used, and a prompt written declaration, or certi- 
ficate of weight, at the time cars are loaded, so that the 
same may be used by the destination agent when delivery 
is made, and the controlling weight reported by the con- 
signee. The importance of calling every weight by its 
right name can not be too strongly emphasized. A large 
proportion of the men who are members of The National 
Association of Scale Experts will, I am sure, perform 
a large, and important part in the co-operative scheme of 
bringing about approved methods of recording weights, 
and calling every weight by its right name, and letting 
everyone bear his proper share of the responsibility, and 
letting the blame fall where it may. 


ROCK ISLAND INVESTIGATION 


THE TRAFFIO SERVICE NEWS BUREAU, 
Colorado Building, Washingten, D. 0. 
The names of David Lamar, so-called “Wolf of Wall 
Street,” James Hamilton Lewis, senator from _[IIlinois, 
and Representative Green of Iowa were brought into 
the Rock Island investigation at the hearings February 
25 and 26. Daniel G. Reid, one of the coterie of men 
who got control of the Rock Island in 1902, said that in 
the latter part of February, 1914, he was asked to meet 
Lamar because a speech was to be made in Congress 
about the Rock Island and it could be stopped. He 
declined, with emphasis that might be described as 
profane. 


A few weeks later Representative Green offered 
the resolution under which the investigation is being 
made, and he made a speech of denunciation. As parts 
of the Reid testimony, the resolution and speech were 
put into the record. Chief Counsel Folk objected to the 
procedure, but Representative Green, who had been help- 
ing Folk, sitting at the counsel table, said he had n0 
objection, provided he had the opportunity to say some 
thing on the subject. 

Commissioner Clements said the matter could g0 
in, but he warned Attorney Walker that he did not 
want the matter to take up the whole day. 

James Hamilton Lewis’ name was brought in in 
connection with the suit by C. H. Venner, for the drop 
ping of which Examiner Sharood said that Venner ap 
peared to have been paid $250,000 in cash and to have 
received 1,000 shares of the common and 100 shares of 
the preferred stock of the Rock Island company of NeW 
Jersey. Attorney Walker, with an appreciation of the 
dramatic possibilities, handed Mr. Sharood a copy o 
the Venner complaint. When Mr. Sharood had looked 





at it and carefully identified it the lawyer asked Sharood 
to read the name of the solicitor for the complainant. 

“James Hamilton Lewis,” said Mr. Sharood, with 
an appearance of embarrassment. 
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posed largely of men who could see no practical good 
in the Commission devoting its time to making an in- 
quiry into a matter that has already gone through the 
courts, laughed indecorously when the name of the 
Illinois senator was mentioned. 

Attorney Walker assumed that the object of the 
inquiry was political, and he staged his side of the 
inquiry so as to show that it may be just that and 
nothing more. 

Evidently in preparation for the connecting of the 
names of Green and Lamar, Attorney Walker, on the 
day before, asked Commissioner Clements whether Mr. 
Green was employed as an attorney for the Commission, 
because he was sitting at the counsel table and actively 
helping Chief Counsel Folk. Commissioner Clements 
said that Mr. Green was merely an American citizen 
who appeared to take an interest in the matter and was 
doing what he could to help the Commission. 


The gist of Examiner Sharood’s testimony was 
that the new management of the Rock Island had placed 
additional obligations amounting to $179,000,000 on the 
shoulders of the Rock Island Railroad. Mr. Sharood 
was not willing to venture an opinion as to the value 
of the assets of the Rock Island over and above their 
cost or the nominal value of $1 at which many of them 
are carried on the books. He ventured a timid assent 
to a proposition that the terminals of the Rock Island 
in Chicago are worth more now than they cost to 
acquire them in 1855 and 1860. 

Chief Counsel Folk, soon after Reid took the stand, 
asked why the holding companies were so organized as 
to enable the Reid and Moore crowd to continue in 
control of the Rock Island. 

“Why, we bought control in 1902, and we wanted to 
continue it,” said the witness. “In those days they 
were buying and selling railroads overnight. We had 
put our money into the Rock Island and we did not 
want to wake up some morning and find that our money 
was in the hands of somebody else. We wanted to keep 
the control, and the only way we could do it and pro- 
vide funds for extending the streak of rust the Rock 
Island was then was to organize holding companies.” 

Throughout the hearing Governor Folk proceeded 
upon the assumption that the $300,000,000 worth of stocks 
and bonds printed by the two holding companies had 
been unloaded on the buying public. He used the word 
“saddled” throughout the questioning. 

“Why, only a little more than half of the securities 
Were ever issued,” said Mr. Reid. “Did the public have 
to pay for the $150,000,000 worth that remained in the 
box of the Central Trust Co.?” 

The line of questions put forward by Mr. Folk en- 
abled the witness, who claimed to have lost more money 
than anybody else, to put in a summary showing that 
more money was spent on the property, and that it is 
physically in better condition now than any other road 
in its territory, with one or two exceptions. That sum- 
Mary is as follows: ' 


“Since July 1, 1902, there has been expended for 
betterments, improvements, extensions and additions 
to the properties of the Rock Island Lines (hereinafter 
called the “Railway Company”) approximately $206,000,- 
000, of which $179,770,796.59 was obtained from the sale 
of securities and $26,683,690.86 taken from earnings and 
surplus. 

“In, 1902 the company had 4,937.37 miles of track. 
In 1914 it had 10,628.46—an increase of 115 per cent. 
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In 1902 the company had 661 locomotives. In 1914, 
1,678. The tractive power of the engines in 1902 was 
11,908,070 pounds. In 1914, 49,241,511. In 1902 the 
company had 19,893 wooden freight cars. In 1914 it 
had 29,143 such cars, and, in addition, 17,531 steel and 
steel underframe cars. The carrying capacity of the 
freight cars increased over 250 per cent, and instead of 
475 wooden passenger cars in 1902 the company now 
has 817 such passenger cars, and, in addition, 346 steel 
cars. Since 1902 the company has distributed to its 
stockholders dividends averaging 5.20 per cent per 
annum. 


“The surplus earned during the period applicable 
to dividends amounted to $73,419,500, of which only 
$51,402,532 was actually paid out in dividends.” 


CORRESPONDENCE IS EXEMPT 


THE TRAFFIC SERVICE NEWS BUREAU, 
Colorado Building, Washington, D. C. 


The Interstate Commerce Commission is now without 
authority to require railroads to produce correspondence. 
An attempt was made two days before adjournment to 
add the bill agreed upon by the Senate committee on 
interstate commerce, draft of which was submitted by the 
Commission, to the general deficiency bill, but it was ruled 
out on a point of order. 

The failure of Congress to enact legislation of that 
kind leaves the carriers free to conduct correspondence 
without the possibility of its being examined by the Com- 
mission. It also enables them to.get rid of correspond- 
ence which experience may have taught them is dangerous 
to have around now that the bureau of inquiry is looking 
into practically every transaction whereby big shippers 
appear to be able to do business at an advantage over 
competitors, notwithstanding the fact that production 
cost to them must be as high as to those at the disad- 
vantage. 

It leaves the railroad regulating body inferior in 
powers to the Federal Trade Commission. That body is 
specifically authorized to require the production of corre- 
spondence. ‘ 

In view of that fact, the disability of the Interstate 
Commerce Commission may be greater in name than in 
truth. Government officials help each other to a larger 
extent than is usually suspected. For instance, while na- 
tional bank examiners are supposed to hold in strict con- 
fidence everything they learn while examining banks, as a 
matter of fact they have been known to supply informa- 
tion to the Department of Justice. That is the fact, al- 
though the files of the comptroller of the currency will 
show a solemn declaration to the contrary. That declara- 
tion was not withdrawn when the man who made the 
assertion produced letter press copies of correspondence 
from the files of the Department of Justice showing that 
the bank examiners had practically acted as government 
detectives, notwithstanding the plain declaration of the law 
to the contrary. 

The Department of Justice being able to persuade the 
bank examiners to violate the plain letter of the law 
under which they were acting, it is no violent stretch of 
the imagination to suppose that, in the event the Commis- 
sion should suspect rebating, the Federal Trade Commis- 
sion ‘would kindly consent to examine correspondence of 
the shipper because the Interstate Commerce Commission 
could not examine the correspondence of the suspected 
rajlroad, 
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COMMERCE REPORTS 


Manchurian Freight Rates. 

The chief superintendent of international communica- 
tion of Russian railways has given notice that from Oct. 
29, 1914, through import freight (slow) from Station Laso 
(Vladivostok), on the Ussuri Railway, to stations on the 
Russian railways west of Omsk, over the Chinese Eastern 
Railway, will be charged according to a special tariff. 

The following articles will be transported over the 
Chinese Eastern Railway and charged according to a 
special tariff: Iron wire (barbed wire), gauze, aluminum 
and nickel, nitrate, niter (common), sulphur, antimonium 
regulus, copper and brass in scraps and rolls, tin and 
cotton (hydroscopical). For all other goods freight on 
the Chinese EHasterh Railway will be charged according 
uo the rates of the Russian railways, which are on some 
goods 300 per cent lower than the tariff of the Chinese 
Eastern Railway. 

Rates From Venezuela to New York. 

The agents of the Red D steamship line announce 
that on and after Feb. 1, 1915, that line will charge for 
transportation from La Guaira or Puerto Cabello to New 
York the following rates: Coffee, 25 cents American 
gold per 46 kilos (101 pounds); cacao, 30 cents American 
gold per 46 kilos. 

In addition to this there is charged 5 per cent pri- 
mage and the wharf dues, which are approximately 4 
cents per 100 kilos (220 pounds) at La Guaira. 

The former rates by the Red D line were 20 cents 
per 46 kilos for coffee and 25 cents for cacao, with the 
same additions for primage and wharf charges stated 
above. 











REVOLVATOR 


Reg. U. S. Pat. Of 


In the warehouse, where all sorts of 
packages are piled and unpiled contin- 
ually, the method of handling is very 
important. The Revolvator will enable 
two men to pile goods, whether they 
run uniform in cases, rolls, etc., or not, 
better, quicker, cheaper and more safe- 
ly than four to seven men working by 
hand. 










It will pay you to investigate this 
machine. Write for Bulletin TR 28, 
“The Revolvator.”” 


N. Y. REVOLVING PORTABLE ELEVATOR C 





364 GARFIELD AVE. 
* JERSEY CITY, N. J 








ARTHUR B. HAYES 
ATTORNEY-AT-LAW 
COLORADO BUILDING WASHINGTON, D.C. 








Former member of the Department of Justice as 
Solicitor of Internal Revenue 
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The rates in effect with the Royal Dutch West India 
Mail have been the same as with the Red D line, legs 
10 per cent. The Dutch line has not announced any 
increase in its rates, although the agents here state 
that an increase similar to that made by the Red D line 
is not unlikely. 

The nominal rates of freight to European ports by 
the conference lines are 40 shillings ($9.73) per metric 
ton of 2,204.6 pounds for coffee and 55 shillings ($13.38) 
per metric ton for cacao and coffee in pergamino. To 
these should be added 25 per cent surtax on account of 
the war, making the net rates 55 cents per 100 pounds 
for hulled coffee and 73.7 cents for cacao and unhulled 
coffee. No primage is charged to European ports. The 
ports in question are London, Southampton; Liverpool, 
Amsterdam, Rotterdam, Havre, St. Nazaire, Marseille, 
Genoa, Barcelona, Cadiz and the other ports at which the 
steamers make direct stops. 
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covering all classes of business, professions, trades 


or individuals. Send for our complete catalogue 
showing national count on 7,000 classifications. 


Ross-Gould, 512 N. 9th st, St. Louis 





The German American Car Co. 


General Offices 
Harris Trust Building, Chicago 


TANK CARS—For Lease or Sale 


POSITIONS WANTED OR OPEN 


TRAFFIC MANAGER—A competent TRAFFIC MAN, 
whose position has been jeopardized by the European 
war, desires connection with reliable industrial or com- 
mercial concern. Age thirty-eight years; married; tem: 
perate. Experience: Fourteen years in various freight 
departments of New England Railroad, entirely in cor 
nection with rates and tariffs, and six years as traffic 
manager for number of paper mills, scattered over the 
country. Broad knowledge of rates and tariffs over the 
United States and abroad; also of I. C. C. rules, regula 
tions and decisions. Conducted cases before the Com: 
mission. P. B. 21, The Traffic World, Chicago, II. 














POSITION WANTED—A man who has had 25 years’ 
experience with railway traffic matters and trade col 
ditions generally in Latin-America and who is exceptiol 
ally well qualified to represent United States industries 
in Central or South American countries, wants to become 
associated with corporation where knowledge of this 
character can be utilized. N. L. M., 42 The Traffic World, 
Chicago. 
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Directory of Transfer Agents, Freight Forwarders Warehousemen, Custom House Brokers, etc. 


Security Warehouse Company 


MINNEAPOLIS, MINN. 
Northwestern Distributors for nearly all Nationally 
Advertised Commodities—Iwenty Car Trackage Space. 
Motor Truck delivery in Minneapolis and St. Paul. 





Judson Freight Forwarding Co., Inc. 


CHICAGO 433 Marquette Buliding 
ST, LOUIS . 1501 Wright Building 
Carlead distribution to all railroads at Chicago and St. 
Louis without teams; L. C. L. shipments of machinery 
forwarded at reduced rates to all principal Western and 
Pacific Coast points. 





Terminal Transfer & Storage Company, Inc. 
U..8. Bonded Transfer Mobile, Alabama; 


Forwarding Agents and Distributors of ‘Carload:freight. 
Modern Storage Warehouses with track connections. 


D. A. MORR TRANSFER CO. 


KANSAS CITY, MO. 
2114-2120 Central Street. 
SFER, MERCHANDISE STORAGE, FORWARD- 
ING, DISTRIBUTION AND CITY DELIVERIBS. 


Direct Connections With All Rallroads. Fireproof Storage, 
Sprinkler System. 








BARNESON-HIBBERD WAREHOUSE CO. 
SAN FRANCISCO, CAL. 


Main Office, 310 Sansome St. Telephone Sutter 940. 

oo ein oo Warehouse and Wharves, foot of Fourth 
ur track. General Storage. Grain and 

eer gala hed and graded. Forwarding Agents and Pub- 
we con ers. Spur Track connection with all Railroads 
Francisco. China Basin Warehouses and 
Wharves = only public facility in San Francisco where 
deep water, rail and public warehouse meet. No drayage. 








Minneapolis Transfer & Warehouse Co. 


MINNEAPOLIS, MINN. 
122 SOUTH FIFTH STREET 


DISTRIBUTORS OF POOL CARS AND GENERAL 
WAREHOUSING 








CHICAGO 


Jos. Stockton Transfer Co. 


536 The Rookery Bullding 


Teaming of Every Description—City Delivery Service 
and Carload Distributors. 





Fort Worth Warhouse & Transfer Co., Inc. 
FORT WORTH, TEXAS. 
Capital Stock, $50,000.00. Fully Paid. 
ABSOLUTELY FIREPROOF WAREHOUSE 


Merchandise Distribution a Specialty. Correspondence 
Solicited. 











Buffalo Storage & Carting Ce. 


BUFFALO, N. Y. 


8650-356 Seneca St. “Unsurpassed facilities” for stor- 
ing, handling, transferring and forwarding goods. Tele- 
phone No. 633. 


Louisville Public Warehouse Co., Ine. 
LOUISVILLE, KY. 


amport ana export freight contractors, transfer and 
reshipping agents, custom house brokers. Bonded and 
free warehouses. 





THE SOUTH WEST WAREHOUSE COMPANY 


oles Loreest Modern Warehouse West of Chicago” 
9th and Campbell Sts., Kansas gity, Mo, 
dise Sto 


Maetuaieens for Merchan and 
Distribution. Guaranteed Service. west rates im 
United States. Bonded and free warehuuses. Write us. 
We like to answer questions. our B bookiet, of interest 


to any concern doing a warehousi: or distributing busi- 
ness, free for the asking. Bia es 


GALVESTON, TEXAS 


Prompt service, courteous ~*~ treatment, warehouse- 
men and drayage contractors. Package cars operated 
to southwestern points at reduced rates. 


Jones & Company, Inc. 


NORFOLK, VA. 


Sterage, Forwarding and Distributing Agents 
Rail and Water Facilities. 
All Steamers Can Dock at Our Wharves. 


The Benedict Warehouse & Transfer Company 


DENVER, COLO. 
501 SIXTEENTH STREET. 


DISTRIBUTION OF POOL CARS AND GENBRAL 
WAREHOUSING. 








EXPORT BUSINESS 


Most manufacturers are waking up to the fact that this 
is an important subject and are reaching out for such 
trade. A competent Forwarding Agent can be of ma 
assistance to manufacturers. 

We quote rates of Freight and Marine Insurance to all 
places abroad and shall eae answer inquiries respecting 


Consular Regulations, Customs Duty, etc. 


G. W. SHELDON & CO., Chicago, New York, London, 
Liverpool, Paris, Havre, Boulogne-Sur- Mer. 





Chattanooga Warehouse & Cold Storage Co. 


CHATTANOOGA, TENN. 


-GENERAL TRANSFER AND STORAGE BUSINESS. 


DISTRIBUTION OF POOL CARS A SPECIALTY. 
WE STORE, PACK AND SHIP HOUSEHOLD GOODS. 


As a Friend of THE TRAFFIC WORLD, please Mention the paper in writing to advertisers. 





mission has been named, some 

official of your company must 

make some arangement to keep 
posted on its work. The matter cannot be left 
to aclerk, however, for now every general busi- 
ness plan or policy, every interstate business 
agreement, and even membership in trade 
organizations must be considered in connec- 
tion with the question, ‘Is there anything 
in that which is in violation of the law?” 


PSsQiow that the Federal Trade Com- 
aN 


There is just one BEST way to keep 
posted and that is by regularly reading 


The March first number, containing portraits and 
sketches of the commissioners, some particularly strong 
views of big business men concerning the law and the 
most complete analysis of this new anti-trust legislation 
that has thus far been printed, would bea good one with 
which to start your subscription. Federal Trade Reporter 
is published semi-monthly and costs only Three Dollars 
per year. Better order it now and say—“Start 
March first.” 


THE FEDERAL TRADE REPORTER 


418 S. MARKET STREET CHICAGO, ILLINOIS 





